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FINANCIAL AND RELATED HIGHLIGHTS

% Change For the Year Ended For the Year Ended

(Dollars In Thousands) 2019 Over 2018 September 30, 2019 September 30, 2018
Fund Balance with Treasury 3.2% $ 2,448,264 $ 2,372,752
Property, Plant, and Equipment, Net (12.9%) 459,341 527,081
Other Assets 33.7% 35,075 26,227

Total Assets 0.6% $ 2,942,680 $ 2,926,060
Deferred Revenue 1.5% $ 984,971 $ 970,889
Accounts Payable (5.3%) 106,665 112,662
Accrued Payroll, Benefits, and Leave 7.2% 281,532 262,588
Other Liabilities (0.7%) 145,321 146,344

Total Liabilities 1.7% $ 1,518,489 $ 1,492,483
Net Position (0.7%) 1,424,191 1,433,577
Total Liabilities and Net Position 0.6% $ 2,942,680 $ 2,926,060
Total Earned Revenue 2.4% $ 3,388,671 $ 3,309,388
Total Program Cost 4.7% (3,478,168) (3,321,475)
Net Cost from Operations 640.4% $ (89,497) $ (12,087)
Budgetary Resources Available for Spending 3.4% $ 3,880,416 $ 3,751,315
Net Collections (32.9%) $ (79,169) $ (117,951)
Federal Personnel 0.6% 12,652 12,579
On-Time Payments to Vendors -% 99% 99%

PERFORMANCE HIGHLIGHTS

Performance Measures FY 2019 Target FY 2019 Actual ‘ Performance Results* ‘

Patent Average First Action Pendency (months) 14.9 14.7
Patent Average Total Pendency (months) 23.9 23.8
Trademark Average First Action Pendency (months) 2.5-35 2.6
Trademark Average Total Pendency (months) 12 9.3
Trademark First Action Compliance Rate 95.5% 96.4%
Trademark Final Compliance Rate 97.0% 97.4%
Exceptional Office Action 45.0% 54.5%
Trademark Applications Processed Electronically 88.0% 88.4%

Percentage of prioritized countries for which intellectual

property (IP) country teams have made progress on at

least 3 of the 4 performance criteria:

a. Institutional improvements of IP office administration for

advancing IP rights; 66.0% 66.0%

b. Institutional improvements of IP enforcement entities;

c. Improvements in IP laws and regulations;

d. Establishment of government-to-government cooperative

mechanisms"

Number of people, including Foreign Government Officials
and U.S. Stakeholders, trained on best practices to 4,500 9,854
protect and enforce IP

*The performance result of a given measure is either met (100% or greater of target), slightly below (95%-99% of the target), or not met (below 95% of target).

Key: Met (100% of target) Not met (below 95% of target)
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MESSAGE

MESSAGE FROM THE UNDER SECRETARY
OF COMMERCE FOR INTELLECTUAL
PROPERTY AND DIRECTOR OF THE

U.S. PATENT AND TRADEMARK OFFICE

Andrei lancu

It has been another successful year at the U.S. Patent
and Trademark Office (USPTO), during which we have
continued to advance our strategic goals and bolster

our progress toward creating a pro-innovation, pro-
intellectual property (IP) dialogue in the United States.

| remain humbled by the opportunity to lead this remark-
able agency and its nearly 13,000 dedicated employees.
The work we do each day is vital to our nation’s economy
and technological developments. Looking back on

fiscal year (FY) 2019, we have recommitted ourselves

to maintaining and advancing an IP system that is
reliable, predictable, and of high-quality.

PATENTS

Throughout FY 2019, Patents made significant progress

on key strategic imperatives that are important to both our
employees and our customers. In January of this year, we
issued revised guidance on subject matter eligibility to help
clarify the analyses. Since then, we have trained virtually all
examiners and Administrative Patent Judges (APJs).

At the end of the fiscal year, we reached our pendency
goals. As of September 30, 2019, which is the end of

FY 2019, the averages are 14.7 months for first action
pendency and 23.8 months for total pendency. All along,
we have maintained, and indeed improved, the quality of
our examination. This achievement marks the USPTO'’s
lowest first action pendency since January 2002, despite
total application filings nearly doubling in that time, from
353,000 in FY 2002 to 667,000 in FY 2019.

GOAL I: Optimize Patent Quality and Timeliness
GOAL II: Optimize Trademark Quality and Timeliness

Identifying the best prior art promotes compact pro-
secution and is necessary to issuing patents with
appropriate claim scope that can better withstand
challenges. A USPTO priority is to increase examiners’
ability to find the best prior art during examination. As
a result, the USPTO is working on numerous efforts to
help examiners locate the best prior art, including:

Increased training on proper search techniques
and strategies, as well as training on search
tools, particularly for foreign patents and non-
patent literature.

* Providing additional resources to examiners who
are search and classification experts, so that they
can assist with prior art searches when needed.

* Piloting new processes, such as collaborative
search efforts, to help improve searching skills
and locating prior art.

* Exploring new technologies, such as artificial
intelligence, and how we might leverage such
technologies to assist with locating and retrieving
prior art.

Finally, we recently informed our examining corps of
important updates to the processes that support patent
examination. We anticipate the updates to take effect in
FY 2020 and FY 2021 via a phased rollout. We designed
the updates to bring the examination process into better
alignment with overall agency goals of providing

MISSION-FOCUSED STRATEGIC GOALS

GOAL llI: Provide Domestic and Global Leadership to Improve Intellectual Property Policy, Enforcement,

and Protection Worldwide

MISSION SUPPORT GOAL: Deliver Organizational Excellence



predictable and reliable patent rights to stakeholders.
Specifically, these updates revise:

* The method used to allot time for examination
of patent applications;

* The process for assigning (routing) applications
to examiners; and

* The evaluation of examiner performance of patent
examining duties via the examiner performance
appraisal plan.

These updates tailor the examination time allocations
to the specific attributes of an application. As significant
changes in patent prosecution have occurred in the
decades since the current time goals were established,
this modernization enables optimal pendency, cost, and
quality levels to the benefit of our stakeholders and the
resulting patent rights they hold. The updated routing
process will better match each examiner’s individual
expertise with the unique inventive technologies
disclosed in an application. Further, updates to the
examiner performance appraisal provide a greater
emphasis on search so that we can surface the best art
of record at the earliest possible time in prosecution.

TRADEMARKS

Trademark application filings increased by 5.4 percent in
FY 2019, and our examining attorneys surpassed pendency
and quality targets for the 14th consecutive year. We are
continuing efforts to improve operational efficiency by
transitioning to mandatory electronic filing by the end of
the calendar year.

Electronic filing benefits our users and operations. We

will continue to engage with the public to identify ways

to streamline processes, lessen the financial burden on
applicants, and more efficiently process trademark
applications. We also took additional measures to improve
the customer experience by implementing a series of
surveys at various points in our business processes. The
surveys provide deeper insight on customer usage and

MESSAGE

enables us to better prioritize their needs.

In addition, in FY 2019, we took several important actions
toward enhancing the accuracy of the U.S. Trademark
Register and reducing fraudulent filings. Such actions
include the expansion of random post-registration audits,
implementation of a new U.S. Counsel Rule, and educating
applicants and the public on counterfeiting. In addition,
we prepared for transition to a log-in requirement for all
trademark filings in October 2019.

PATENT TRIAL AND APPEAL BOARD

The Patent Trial and Appeal Board successfully continued
their efforts to increase consistency, transparency, and
certainty of its proceedings. We conducted training for
more than 260 APJs to ensure compliance with the 2019
Revised Patent Subject Matter Eligibility Guidance.

To demonstrate our application of the 2019 revised
guidance, we designated five decisions that analyzed
claims under section 101 as informative.

In parallel, we implemented new processes to designate
decisions as precedential and informative. Under these
new processes, we designated 16 decisions as prece-
dential and eight decisions as informative. This work

in FY 2019 exceeded the total number of decisions
designated as precedential and informative from the
previous three years combined. The implementation

of the Precedential Opinion Panel was another success
in this fiscal year. The panel, which issues precedential
decisions that involve matters of importance, includes
the Director, Commissioner for Patents, and the Chief
Administrative Patent Judge.

To align the way we construe claims in America Invents
Act (AIA) trials with the federal district courts, we
adopted the Phillips claim construction standard. We
also created a pilot program to provide patent owners
with new options for amending their claims in AlA trials.
And we updated our Trial Practice Guide to improve and
better reflect current practices and precedents.

THE USPTO MISSION

Fostering innovation, competitiveness, and economic growth, domestically and abroad, by delivering:

1. High-quality and timely examination of patent and trademark applications,

2. Guiding domestic and international intellectual property policy, and

3. Delivering intellectual property information and education worldwide, with a highly skilled, diverse workforce.
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Lastly, we updated our IT infrastructure to integrate ex
parte appeals and AlA trial proceedings into a single
system. The update provides better docket management
and reporting capabilities and expands the capabilities of
regional office hearing rooms to permit remote viewing of
oral hearings. Through all these changes, we continued to
meet statutory deadlines for AlA trials while reducing the
pendency and backlog of appeals.

TRADEMARK TRIAL AND APPEAL BOARD

As part of the USPTO’s ongoing effort to improve the
accuracy of the U.S. Trademark Register, the Trademark
Trial and Appeal Board (TTAB) is engaged in an exped-
ited cancellation pilot program. The program uses
existing Accelerated Case Resolution (ACR) tools in a
targeted effort to expedite cancellation cases involving
assertion of abandonment and non-use claims. In the first
year of the pilot, we identified more than 160 cases as
eligible for the program, with nearly 90 conferences
being held involving the parties and both a TTAB inter-
locutory attorney and Administrative Trademark Judge.
Parties in 15 cases agreed to use some form of ACR,
whereas many others agreed to consideration of the
possibility of the program. Our participation in the
parties’ mandated conferences has facilitated the
settlement of many cases.

POLICY AND INTERNATIONAL AFFAIRS

The Office of Policy and International Affairs continued
to advise the administration and Congress on IP policy
issues, including providing IP expertise in international
trade matters. We also continued to develop and provide
programs to improve IP systems in key countries and
regions for the benefit of U.S. stakeholders. Participants
included U.S. and foreign officials with IP-related respon-
sibilities, such as Administrative Judges, prosecutors,
patent and trademark examiners, and IP office admin-
istrators, as well as U.S. stakeholders. These included
nearly 3,000 foreign government officials representing
123 countries. We also worked throughout FY 2019 to
improve IP protection and enforcement for stakeholders
around the world through our network of overseas IP
attachés and U.S.-based IP specialists. These efforts
included a variety of outreach programs throughout the
year. We also continued our robust efforts to educate and
collaborate with congressional stakeholders. In FY 2019,
| appeared at three hearings before three separate
congressional committees, and Commissioner Denison
appeared at one congressional hearing. Topics at these

hearings included USPTO operations, as well as num-
erous patent and trademark policy issues.

INFORMATION TECHNOLOGY

In FY 2019, the USPTO performed an assessment of its
IT systems, infrastructure, and processes, and began
stabilizing and modernizing IT. One of the first improve-
ments was to move the critical Patent Application
Location Monitoring (PALM) system from an aging
server to new servers that are at least 10 times more
reliable, 100 times faster, and consumes less than half of
the power consumed by the prior server. We also retired
the 20-year-old legacy fee-payment system when we
deployed the next generation fee processing system.

FINANCIAL MANAGEMENT

We are confident that the USPTO'’s financial and
performance data are complete, reliable, accurate, and
consistent. The USPTO, for the 27th consecutive year,
earned an unmodified audit opinion on our annual
financial statements. The independent auditors did not
identify any material weaknesses or instances of non-
compliance with the laws and regulations for the FY 2019
financial reporting period.

MILESTONES

In 2019, our nation and the USPTO celebrated several
momentous anniversaries, such as the 50th anniversary
of the Apollo 11 mission to the moon and the 75th
anniversary of the D-Day invasion to secure freedom
from the hands of tyranny in Europe. A great many
factors contributed to these monumental triumphs of
humanity; however, neither would have been possible
without the indelible spirit and perseverance of the
American inventor, innovator, and entrepreneur. They,
and the public they impact, are whom our agency has
served for over two centuries and will continue to serve
for years to come.

Poitae oo

Andrei lancu

Under Secretary of Commerce for Intellectual Property and
Director of the U.S. Patent and Trademark Office

November 18, 2019



U.S. Secretary of Commerce Wilbur L. Ross
delivers closing remarks at “Apollo 50: The Role of
Intellectual Property in Space Commerce,” an event
held to commemorate the 50th anniversary of the
first moon landing. (Photo: Jay Premack/USPTO)




INTRODUCTION

ABOUT THIS REPORT

The U.S. Patent and Trademark Office (USPTO)
Performance and Accountability Report (PAR) provides
information on the USPTQO'’s programs and the results

of the agency’s programmatic and financial performance
for fiscal year (FY) 2019. This report demonstrates to
Congress, the administration, and to the public the
USPTQ’s efforts to promote transparency and
accountability over the resources entrusted to the
agency. This report is available on the USPTO’s website
and satisfies the reporting requirements contained in the
following legislation:

* Title 35 U.S. Code (U.S.C.) §13;

* Federal Managers’ Financial Integrity Act (FMFIA)
of 1982;

* Chief Financial Officers Act of 1990;
* Government Management Reform Act of 1994,

* Federal Financial Management Improvement Act
(FFMIA) of 1996;

* Reports Consolidation Act of 2000;
* Accountability of Tax Dollars Act of 2002;

* Improper Payments Information Act (IPIA) of 2002,
as amended;

* Government Performance and Results Act (GPRA)
Modernization Act of 2010;

The Association of Government Accountants (AGA) awarded the
USPTO the Certificate of Excellence in Accountability Reporting
(CEAR)® for its 2018 PAR. The USPTO also earned a best in class
award under the category “Complete Agency Head Message”

for its use of sidebars to highlight mission and strategic goals,
presenting accomplishments for each strategic goal, and for
presenting assurance on completeness and reliability of financial
and performance information.

The CEAR program was established to improve accountability by
streamlining reporting and improving the effectiveness of reports
such as the PAR so that such publications clearly show what an
agency has accomplished with public resources and the challenges
that remain.

* Leahy-Smith America Invents Act (AIA) of 2011; and

* Study of Underrepresented Classes Chasing
Engineering and Science Success (SUCCESS)
Act of 2018.

The USPTO’s program and financial performance is
summarized in the USPTO Citizen Centric Report, which
is typically published at the beginning of the calendar
year and available on the USPTO website.

CONTRIBUTORS

The financial and program performance information
presented in this report is the joint effort of the Office
of the Under Secretary and Director, the Patent organ-
ization, the Trademark organization, the Office of Policy
and International Affairs (OPIA), the Patent Trial and
Appeal Board (PTAB), the Trademark Trial and Appeal
Board (TTAB), the Office of the Chief Information Officer
(OCI0), the Office of the Chief Administrative Officer
(OCAO), the Office of Equal Employment Opportunity
and Diversity (OEEOD), the Office of the Chief
Communications Officer (OCCO), the Office of the
General Counsel (OGC), Office of the Ombudsman,
and the Office of the Chief Financial Officer (OCFO).

CERTIFICATE OF EXCELLENCE IN ACCOUNTABILITY REPORTING

N B,

Certificate of Excellence in Certificate of Excellence in
Accountability Reporting® Accountability Reporting”
_— BEST-IN-CLASS AWARD

U.S. Patent and Trademark Office

U.S. Patent and Trademark Office

M:’&Mg,

(lym et

AGA's Certificates of Excellence in Accountability Reporting and last
year’s PAR cover
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INTRODUCTION

YOUR GUIDE TO USING THIS REPORT

This report is organized into four major
sections, plus a glossary and URL index.

MANAGEMENT'’S DISCUSSION AND
ANALYSIS SECTION

This section provides an overview of the USPTO’s
historical facts, mission, organization, and its strategic
framework. A summary of significant case law
developments and the agency’s FY 2019 program and
financial performance are provided, in addition to
management’s assessment of the challenges facing the
USPTO and its assurances on the USPTO’s internal
controls. The program performance information is
provided in more detail in the Performance Information
Section, and the financial information is provided in more
detail in the Financial Section.

PERFORMANCE INFORMATION SECTION

The Performance Information Section details the
USPTO'’s performance accomplishments relative to the
agency'’s strategic plan as required by Office of
Management and Budget (OMB) Circular A-11,
“Preparation, Submission, and Execution of the Budget.”
This section identifies the USPTO'’s key and supporting
performance metrics and presents results achieved
under the strategic goals and objectives. An overview is
also provided of how the performance data are verified
and validated.

FINANCIAL SECTION

A message from the USPTO'’s Acting Chief Financial
Officer (CFO) opens this section, followed by the
agency’s audited financial statements, accompanying
notes, required supplementary information, and the
independent auditors’ report.

OTHER INFORMATION SECTION

This section provides the top management challenges
facing the USPTO, as identified by the Inspector General
(IG); a summary table of financial statement audit and
management assurances; information on the agency’s
efforts to eliminate improper payments; information on
the government-wide effort to reduce the federal
footprint; matters related to the Federal Civil Penalties
Inflation Adjustment Act of 1990; other administrative
updates; and reporting requirements required under
USPTO legislation (the Nature of Training Provided to the
USPTO Examiners and FY 2019 Workload Tables).

GLOSSARY OF ACRONYMS AND
ABBREVIATIONS

The glossary lists and defines the acronyms used
throughout this report.

URL INDEX

For those using the paper version of the USPTO PAR, the
items underlined in text can be found in the URL Index on
page 199. It provides full web addresses for all hyperlinks
included in the PAR narrative.




MANAGEMENT'S DISCUSSION
AND ANALYSIS

USPTO Director Andrei lancu gives a keynote

address on the “Role of U.S. Patent Policy in Domestic
Innovation and Potential Impacts on Investment” at

the U.S. Chamber of Commerce. This event, “Investing
in American Innovation,” was hosted by the Global
Innovation Policy Center and the American Intellectual
Property Law Association. (Photo: Jay Premack/USPTO)

U.S. CHAMBER



MANAGEMENT'S DISCUSSION AND ANALYSIS

MISSION AND ORGANIZATION OF THE USPTO

The USPTO’s mission is derived from Article |, Section 8, Commerce’s goal of accelerating American leadership
Clause 8, of the U.S. Constitution, “to promote the Pro- through strengthening IP protection and U.S. economic
gress of Science and useful Arts, by securing for limited and national security.

Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries,” and from the OUR ORGANIZATION

Commerce Clause of the Constitution (Article |, Section As shown in Figure 1, the USPTO is led by the Under

8, Clause 3) supporting the federal registration of Secretary of Commerce for Intellectual Property and

trademarks. The USPTO’s mission supports, among other Director of the USPTO. The Patent Public Advisory

things, business investment in research, development, Committee (PPAC) and the Trademark Public Advisory

and marketing. In the United States, patents (utility, Committee (TPAC) advise the Under Secretary. The

plant, reissue, and design), trademarks, trade secrets, USPTO is composed of two major business lines, the

and copyrights are the principal means for establishing Patent Business Line and the Trademark Business Line.

ownership rights in creations, inventions, and brands The USPTO's policy and international work is spear-

that can be used to generate tangible economic benefits headed by OPIA. The USPTO also has several other

to their owners. supporting units that include information technology
(IT); human resources; financial, legal, and administrative

Further, the USPTO has a statutory mandate (35 U.S.C. services; equal employment opportunity; and

§ 2(a)) to advise the President and all federal agencies, communications.

through the Secretary of Commerce, on national and

international intellectual property (IP) policy issues. Headquartered in Alexandria, Va., the USPTO also

The USPTO is also authorized by statute to provide has four regional offices, as seen in Figure 2: the Elijah

IP education worldwide, to conduct programs and J. McCoy Midwest Regional Office in Detroit, Mich.; the

studies on IP, and to interact with intergovernmental Rocky Mountain Regional Office in Denver, Colo.; the

organizations and with other IP offices throughout Silicon Valley Regional Office in San Jose, Calif.; and the

the world. Texas Regional Office in Dallas, Texas. The USPTO has

one storage facility located in Pennsylvania.
In today’s challenging and competitive global economy,

the role of the USPTO in protecting America’s IP remains The USPTO has evolved into a unique government
critical to American competitiveness and economic agency. In 1991, under the Omnibus Budget Recon-
success around the world. The potential value of IP ciliation Act (OBRA) of 1990, the USPTO became fully
protection in the United States is demonstrated by supported by user fees to fund its operations. In 1999,
demand for the USPTO’s patent and trademark-related the American Inventors Protection Act (AIPA) estab-
products and services. Since the beginning of the 21st lished the USPTO as an agency with performance-based
century, patent application filings from both domestic attributes. For example, the USPTO has a clear mission
and foreign entities have more than doubled. Since 2007, statement, measurable services, a performance measur-
the number of trademark application filings from U.S. ment system that provides performance expectations
residents has almost doubled, whereas filings from to customers, and known sources of funding from
foreign entities have almost tripled. As an agency of the those customers.

U.S. Department of Commerce, the USPTO is unigquely

situated to support the Department’s mission to create In 2011, the AIA was enacted, which provided temporary
conditions conducive to economic growth by promoting fee-setting authority that is essential to the USPTO’s
innovation, entrepreneurship, competitiveness, and sustainable funding model.

stewardship. The USPTO supports the Department of



MANAGEMENT'S DISCUSSION AND ANALYSIS

In 2018, the SUCCESS Act was enacted. Not only did the
SUCCESS Act require that the USPTO study, report, and
provide legislative recommendations to increase
entrepreneurship and the number of patents applied for
and obtained by women, minorities, and veterans (and
by small businesses owned by women, minorities, and
veterans), but it also amended the AlA to extend the
USPTO's fee-setting authority until 2026.

PATENT ORGANIZATION

The Patent organization examines patent applications to
determine whether the claimed invention is eligible for

patent protection, useful, adequately disclosed, and clearly
defined. It also evaluates the claimed invention in
comparison to a large body of technical information to
determine whether it is novel and non-obvious. Patent
examiners also respond to appeal briefs on applications
appealed to the PTAB and prepare preliminary
examination reports for international applications filed
under the Patent Cooperation Treaty (PCT). The Patent
organization also participates in policy development for
examination, international patents office cooperation, and
patent-focused educational and stakeholder outreach.

Patent Public Advisory
Committee (PPAC)

Patent Trial and
Appeal Board (PTAB)

Chief Policy
Officer and
Director for

Commissioner Jll Commissioner Chief
for Patents for Trademarks

Officer

International
Affairs

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office

Deputy Under Secretary of Commerce for Intellectual Property and

Deputy Director of the United States Patent and Trademark Office

Chief
Administrative JllCommunications
Officer

FIGURE 1: U.S. Patent and Trademark Office Organizational Chart

Trademark Public Advisory
Committee (TPAC)

Trademark Trial and
Appeal Board (TTAB)

Office of the Ombudsman

General
Counsel

Director
of EEO and

Chief Chief
Financial Information
Officer Officer

Diversity




TRADEMARK ORGANIZATION

The Trademark organization registers marks (i.e.,
trademarks, service marks, certification marks, collective
marks, and collective membership marks) that meet the
requirements of the Trademark Act of 1946, as amended.
It also provides notice to the public and businesses of the
trademark rights claimed in pending applications and
existing registrations. The core practice of the Trademark
organization is examining applications for trademark
registration. As part of this process, examining attorneys
make determinations as to registrability under the
provisions of the Trademark Act. This includes searching
electronic databases for pending or registered marks that
are confusingly similar to the mark in a subject application,
preparing letters and communicating findings to applicants,
approving applications to be published for opposition, and
examining statements of use in applications filed under the
Intent-to-Use pro-visions of Section 1(b) of the Trademark
Act. The organization also examines and approves lawful
maintenance documents and renewals of Trademark
registrations. Moreover, the organization participates in
policy development for examination, international
trademark office cooperation, and trademark-focused
educational and stakeholder outreach.
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POLICY AND INTERNATIONAL AFFAIRS

OPIA supports the Under Secretary and Director’s Office
in fulfilling the USPTQO'’s statutory mandate to advise the
Administration (through the Secretary of Commerce)
and all federal agencies on all IP policy issues, to conduct
programs and studies on IP, and to work with IP offices
and intergovernmental organizations worldwide. OPIA’s
work includes advising the Secretary of Commerce and
the Administration on the full range of IP policy matters;
providing educational programs on IP; leading
negotiations on behalf of the United States at the World
Intellectual Property Organization (WIPO); providing
expert assistance in negotiating the IP provisions of
international trade agreements and advising on their
implementation; managing the IP Attaché Program,
through which IP experts are placed in cities throughout
the world to promote appropriate IP protection; engaging
with Congress and other federal agencies on IP
legislation; and performing and supporting empirical
studies of the economic impacts of IP and innovation.

ROCKY MOUNTAIN
REGIONAL OFFICE

SILICON VALLEY '
REGIONAL OFFICE

FIGURE 2: MAP OF THE USPTO HEADQUARTERS AND REGIONAL OFFICES
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OUR PEOPLE

At the end of FY 2019, the USPTO workforce (Figure 3)
was composed of 12,652 federal employees, including
9,614 patent examiners, 701 trademark examining
attorneys, 266 Administrative Patent Judges (APJs),
25 Administrative Trademark Judges (ATJs), and 2,046

other staff performing functions in areas including, but
not limited to, patent and trademark trial and appeal
boards, international affairs, congressional relations,

IT support, financial management, administrative duties,
legal affairs, human resources, and supporting the Under
Secretary and Director’s Office.

FIGURE 3: USPTO STAFFING
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SIGNIFICANT CASE LAW DEVELOPMENTS

RECENT DECISIONS

The USPTO continues to play a critical role in shaping IP
law through litigation, as both a party and as an amicus
(i.e., “friend of the court”). The agency’s IP litigation
responsibilities fall primarily to the Office of the Solicitor
within the USPTO’s OGC. The Solicitor’s Office defends
the agency'’s IP policy and procedures in federal court,
including the decisions of the agency’s two administrative
boards (PTAB and TTAB), the decisions of the Director,
and the agency’s rulemaking and policies. This litigation
encompasses a broad spectrum of legal issues that affect
both agency practice and substantive patent and
trademark law.

In FY 2019, the USPTO worked with the U.S. Solicitor
General’s Office on two important IP cases at the U.S.
Supreme Court. In lancu v. Brunetti, the issue was whether
the Lanham Act’s prohibition against the registration of
scandalous and immoral marks, enacted in 1946, violated
the Free Speech clause of the First Amendment. Reject-
ing the government’s arguments for preserving the

constitutionality of the statutory provision, the Supreme
Court held, 6-3, that the provision violated the First
Amendment and that it could not, therefore, serve as

a basis for refusing to register the word “FUCT” for adult
and children’s clothing.

The USPTO also worked with the solicitor general to
formulate the government’s position in Return Mail v.
U.S. Postal Service. The case concerned whether a federal
agency is a “person” capable of petitioning the USPTO
to institute covered business method patent review.
The post-grant review statutes (post-grant review, inter
partes review, and covered business method) similarly
state that a “person” can petition for those proceedings.
The Supreme Court held that—absent an express
statutory definition of the term “person” as including
governmental bodies—the presumption against treating
the government as a “person” applies even when it
prevents the government or one of its agencies from
accessing a benefit or favorable procedural device,

such as the three types of administrative proceedings

of the AIA.




MANAGEMENT'S DISCUSSION AND ANALYSIS

PERFORMANCE HIGHLIGHTS

INTRODUCTION TO PERFORMANCE

The USPTO issued its 2018-2022 Strategic Plan in

2018 (see Table 1). The Plan outlines the framework that
enables the USPTO to respond to the demands of both
the domestic and international customers for robust and
timely IP products and services, and builds on our current
level of organizational effectiveness and efficiency.

Highlights include:

* Issuing reliable IP rights;

* Aligning patent and trademark examination
capacity with current and projected workloads;

Stabilizing and modernizing IT;

* Enhancing the customer experience;

* Promoting a mission-oriented and quality-focused
culture among USPTO employees;

* Providing assistance to Congress and the courts
on IP;

* Maintaining a sustainable funding model; and

* Developing IP policy in the domestic and
global environment.

The USPTO’s achievements in these areas further the
goal of maintaining the United States as the global leader
in IP and are reflected in our 2018-2022 strategic goals,
objectives, and initiatives. Over the coming years, the
USPTO will continue to work toward three strategic
goals and one mission support goal, which have been

the foundation of USPTO operations for many years.
These four goals also align with the Department of
Commerce’s strategic objective to “strengthen
intellectual property protection.”



THE USPTO MISSION

MANAGEMENT'S DISCUSSION AND ANALYSIS

Fostering innovation, competitiveness, and job growth in the United States by conducting high-quality

and timely patent and trademark examination and review proceedings in order to produce reliable and

predictable intellectual property rights; guiding intellectual property policy and improving intellectual

property rights protection; and delivering intellectual property information and education worldwide.

THE USPTO VISION

Leading the nation and the world in intellectual property

TABLE 1: 2018-2022 STRATEGIC PLAN

Strategic Goals with Resources Invested

Goal I:

Optimize Patent Quality and Timeliness

Obligations: $2,937.2 million
Total Program Cost: $3,069.1 million

(cLEINIE
Optimize Trademark Quality and

Timeliness
Obligations: $322.6 million

Total Program Cost: $347.2 million

Goal llI:
Provide Domestic and Global Leadership
to Improve Intellectual Property Policy,

Enforcement, and Protection Worldwide

Obligations: $66.7 million
Total Program Cost: $61.9 million

Objectives

Optimize Patent Application Pendency
Issue Highly Reliable Patents
Foster Innovation Through Business Effectiveness

Enhance Operations of the Patent Trial and Appeal Board
Optimize Trademark Application Pendency

Issue High-Quality Trademarks

Foster Business Effectiveness

Enhance Operations of the Trademark Trial and Appeal Board

Provide Leadership and Education on Domestic Intellectual Property
Policy and Awareness

Provide Leadership and Education on International Intellectual
Property Policy and Awareness

Enhance Human Capital Management and Foster Employee Engagement

Optimize Speed, Quality, and Cost-Effectiveness of Information Technology
Delivery to Achieve Business Value

Ensure Financial Sustainability to Facilitate Effective USPTO Operations

Enhance the USPTO'’s Interaction with Internal and External Stakeholders
and the Public at Large

*The cost associated with Mission Support Goal activities is distributed among the USPTO'’s primary Strategic Goals |, Il, and IIl.
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STRATEGIC PERFORMANCE FRAMEWORK

To fulfill the mission and goals included in the 2018-2022
Strategic Plan, the USPTO developed a comprehensive
Strategic Performance Framework and quarterly
Balanced Scorecard data, which guides and monitors
implementation of its objectives, initiatives, and
performance measures and indicators.

The USPTQ's strategic goals are aligned to the U.S.
Department of Commerce’s strategic goals and objec-
tives. These priorities support the U.S. Department of
Commerce’s strategic objective to “strengthen intellectual
property protection,” which works to protect IP both in the
United States and abroad by providing strong and
effective rights, encouraging the continued development
of innovation, and “enforcing the Nation’s trade laws and
security laws,” thus ensuring that foreign governments
comply with IP-related international agreements.

For 2019, there were 10 Strategic Plan key performance
outcome measures, all designed to monitor progress as
the USPTO implements initiatives to achieve its strategic
goals. Annual performance targets were developed for
each measurable outcome. Supporting measures are
metrics that support or facilitate progress on the key
performance measures, and many can be seen online in
the USPTO's Data Visualization Center. In FY 2019, the
USPTO met or exceeded its targets for 10 out of 10 key
performance metrics. A summary of the key performance
measurement results is provided in Tables 2 and 3. The
FY 2019 USPTO performance results are illustrated in
Table 3 and Figure 4. The goals and objectives for these
performance commitments are outlined in the strategic
framework presented in Table 3. A summary of strategic
goal results by strategic goal is presented in Figure 4.

TABLE 2: SUMMARY OF FY 2019 KEY PERFORMANCE INDICATOR RESULTS

Total Number of
Strategic Goal Total Number of

Indicators

Objectives

Goal I: Optimize Patent
Quality and Timeliness

Key Performance
Key Performance

Key Performance
Indicators Where
the Target was
Not Met

Key Performance
Indicators that
Were Slightly
Below Target

Indicators that
Met Target

Goal II: Optimize
Trademark Quality and 4 6
Timeliness

Goal lll: Provide
Domestic and Global
Leadership to Improve

Intellectual Property
Policy, Enforcement, and
Protection Worldwide

Mission Support Goal:*
Deliver Organizational 4 -
Excellence

TOTAL 14 10

10 0 0

*At the USPTO, the Mission Support Goal enables the three primary strategic goals for patent, trademark, and policy and international affairs. Mission Support Goal
performance measures are subsets of the performance indicators contained within the first three strategic goals.
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TABLE 3: SUMMARY OF KEY STRATEGIC GOAL RESULTS FOR FY 2014-2019

FY 2014 FY2015 FY 2016 FY 2017 FY2018 FY2019 FY 2019
Actual = Actual Actual Actual Actual = Target Actual*

Strategic Goals Key Performance Measures

GOAL I:

Optimize Patent Quality and Timeliness

Average First Action Pendency (months)

Average Total Pendency (months)

(clo].\N|R
Optimize Trademark Quality and Timeliness

Average First Action Pendency (months)

Average Total Pendency (months) 9.8 10.1 9.8 9.5 9.6 12.0

First Action Compliance Rate 95.8% 96.7% 97.1% 97.3% 96.9% 95.5%
Final Compliance Rate 97.2% 97.6% 97.8% 98.3% 97.9% 97.0%
Exceptional Office Action 43.0% 48.3% 45.4% 45.0% 48.0% 46.0%

Applications Processed Electronically

GOALIIl:
Provide Domestic and Global Leadership to Improve Intellectual
Property Policy, Enforcement, and Protection Worldwide

Percentage of prioritized countries for which intellectual
property (IP) country teams have made progress on at
least 3 of the 4 performance criteria:

* Institutional improvements of IP office administration
for ad\/ancing |P r|ghts’ 100.0% 100.0% 100.0% 100.0% 100.0% 66.0% 66.0%

= Institutional improvements of IP enforcement entities,

* Improvements in IP laws and regulations, and

* Establishment of government-to-government
cooperative mechanisms.

Number of people, including Foreign Government Offi-
cials and U.S. Stakeholders, trained on best practices to 4,960 5,283 4,975 4,134 7,242 4,500 9,854
protect and enforce IP

*Current year actuals are preliminary and may change after the publication of this report. Subsequent changes, if any, will be reported in the
FY 2020 Performance and Accountability Report.

Key: Met (100% of target) Not met (below 95% of target)
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FIGURE 4: 2019 PERFORMANCE RESULTS BY STRATEGIC GOAL
124
114
10 4
9 I
g [
g | T
£ 6l 7
3 s I
E I
g Iy
el 00 I
z | I
a2 0 -
GOAL1 GOAL 2 GOAL3 TOTAL
At the USPTO, the Mission Support Goal enables the three primary strategic goals for patent, trademark, and policy and
international affairs. Mission Support Goal performance measures are subsets of the performance indicators contained within
the first three strategic goals.
Key: Met (100% of target) Not met (below 95% of target)
SUMMARY OF STRATEGIC GOAL RESULTS results for the past five fiscal years. For the latest
Table 3 highlights the FY 2019 actual performance results ~ updated status of these and other performance
for the USPTO's key performance measures against measures, please visit the USPTO’s Data Visualization
established goal objectives and performance targets. Center. More complete performance data are included in
For those measures that have been retained from prior the Performance Information Section.

fiscal years, the table also includes actual performance
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MANAGEMENT CHALLENGES AND WHAT'S AHEAD

Achieving success is not without its challenges. The USPTO is committed to overcoming its challenges in its

implementation of strategic goals, objectives, and initiatives as enumerated in the 2018-2022 Strategic Plan.

These challenges are detailed in the following section.

STABLE AND SUSTAINABLE FUNDING

The USPTO is a government agency with a strong
commitment to delivering its mission; yet, because it is
funded through user fees, in many ways it operates like a
private sector business. The USPTO is a performance-
based, production-oriented, revenue-generating entity
(i.e., zero dollars received in taxpayer funding), with a
demand-driven workload and budgetary requirements.
These four pillars of the USPTO’s operating model are
inextricably linked. A change in any one of these pillars—
agency performance targets, production capacity, funding
availability, or consumer demand for the USPTO’s
services—can produce a ripple effect that can poten-
tially impact the other three. As such, stable and sustain-
able funding continues to serve as the cornerstone for
successfully accomplishing the USPTO’s mission.

The USPTO'’s fees are set at rates intended to cover the
cost of services provided, including maintaining prudent
operating reserves, which are crucial for managing within
the agency’s complex and uncertain operating
environment. The AIA (Pub. L. No. 112-29) attempted to
provide the USPTO full and timely access to its fees by
establishing the Patent and Trademark Fee Reserve Fund
(PTFRF)—a separate Treasury account into which all fees
collected in excess of the USPTO’s annual appropriation
are deposited and reserved for the USPTO’s exclusive
use. Further, the risk of fiscal events, like lapses in
appropriations, necessitates mitigation strategies (e.g.,
the maintenance and strategic use of operating reserves)
to minimize disruptions to our operations.

Beyond fiscal risk management, the USPTO’s business
needs and the IP environment constantly evolve.

The USPTO must regularly assess and update its fee
structure to ensure that the fees it charges support sound
public policy while also generating sufficient income to
fund effective and efficient agency operations.

Finally, as the agency evolves, the USPTO is looking not
only to secure sustainable funding, but also to continue
to optimize the management of its financial resources.
In addition to budget management, this includes efforts
to continue improving the USPTQO'’s acquisition process
and strategies to ensure that the agency is obtaining

the best value from its contracts, as well as managing
performance to ensure that it receives maximum returns
from its investments in IT and other critical assets.

RELIANCE ON INFORMATION TECHNOLOGY

The USPTO relies on IT as a mission-critical enabler
for every aspect of its operation. Less than 20 years
ago, most patent and trademark applications arrived
on paper, and the USPTO expended vast resources to
process that paper, including over four acres of public
search rooms that housed paper copies of granted
patents and trademarks. Since then, the USPTO has
become increasingly “paperless,” and the quality,
efficiency, and productivity of today’s patent and
trademark operations depend, in large part, on the
performance of our IT systems.

The USPTO conducts multi-year efforts to modernize its
business systems and the supporting IT infrastructure to
keep pace with emerging business needs, security, and
technology standards. This includes providing a
nationwide workforce “24/7/365” operational capability,
improving IT support for examination and revenue-
collection capabilities, providing IT recovery capabilities
to sustain the business, making more successful and
more reliable IT deployments, and enhancing the
understanding of the interactions between IT and
business functions. Although the USPTO strives for
continuous improvement and optimization of all IT
systems, there are rare instances in which the agency is
faced with challenges.
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At the end of the prior fiscal year, the USPTO decided to
undertake significant efforts to strengthen the various
legacy IT system components until such time that they
are replaced. Throughout FY 2019, the USPTO performed
an assessment of its IT systems, infrastructure, and
processes, and embarked on 20 initiatives to stabilize,
modernize, and better govern its IT processes. Among
the first improvements was to move one of the most
critical systems, Patent Application Location Monitoring
(PALM) off an aging server and onto brand new servers
that are at least 10 times more reliable, at least 100 times
faster, and consumes less than half of the power
consumed by the prior server. The next immediate
priorities are to improve the availability of the PALM
system infrastructure to reduce downtime impacts to
examiners and the I[P community.

The USPTO will continue to enhance its IT capabilities for
both Patent and Trademark business areas and maintain
effective legacy systems during the transition to their
approaching retirement. These include implementing
core electronic examination tools for document
management and searching; improving interactions for
filing, searching, payment, and communication; and
making it easier and more secure to conduct business
with the USPTO.

LEGAL CHALLENGES

In FY 2019, the USPTO continued to face legal challenges
with respect to the AIA and its regulations implementing
the statute, including challenges to the appointment of
PTAB APJs, under the Appointments Clause of the U.S.
Constitution. Specifically, several litigants have
challenged the constitutionality of the AIA on the basis
that PTAB APJs exercise the authority of “principal
officers,” even though they have only been appointed as

“inferior officers.” On October 31, 2019, the Court of
Appeals for the Federal Circuit held that the appointment
of the APJs by the Secretary of Commerce, as currently
set forth in Title 35, violates the Appointments Clause,
because the statute as currently constructed makes the
APJs principal officers. Arthrex v. Smith & Nephew, No.
2018-2140, slip op. at 2 (Fed. Cir. Oct. 31, 2019).
However, the Court also concluded that severing the
portion of the Patent Act, restricting removal of APJs, is
sufficient to render the APJs inferior officers and remedy
the constitutional appointment problem.

Over the past decade, the Supreme Court and the
Federal Circuit have issued several important decisions
that have sharply changed the standards for patent
eligibility under 35 U.S.C. § 101. Although Section 101
defines the categories of subject matter that are patent
eligible (i.e., “any new and useful process, machine,
manufacture, or composition of matter”), the courts have
exempted certain categories of subject matter from
patent-eligibility (e.g., abstract ideas, laws of nature,

and natural phenomena). This has caused significant
confusion. The USPTO issued new guidance in January
2019 to clarify the analyses at the USPTO with respect to
§101. The courts, however, are not bound by USPTO
guidance. The Supreme Court may now take another look
at this area of law, and in 2019 issued a call for the views
of the Solicitor General in two cases. The USPTO's
Solicitor’s Office is currently working with the Office

of the Solicitor General to formulate the government’s
position in HP Inc. v. Berkheimer and Hikma v. Vanda.
Berkheimer concerns whether the question of patent
eligibility is a purely legal inquiry or whether it involves
underlying factual issues. Hikma concerns whether

a method for treating a patient with a drug is

patent eligible.
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reasonable assurance that its internal control over the effectiveness and efficiency of operations, reporting, and

compliance with applicable laws and regulations as of September 30, 2019, was operating effectively.
Accordingly, | am pleased to certify with reasonable assurance that our agency's systems of internal control, taken as a
whole, comply with Section 2 of the Federal Managers’ Financial Integrity Act of 1982. Our agency also is in substantial
compliance with applicable federal accounting standards and the U.S. Standard General Ledger at the transaction level
and with federal financial system requirements. Accordingly, our agency fully complies with Section 4 of the Federal
Managers’ Financial Integrity Act of 1982, with no material non-conformances.

O n the basis of the USPTO'’s comprehensive internal control program during FY 2019, the USPTO can provide

In addition, the USPTO conducted its assessment of the effectiveness of our agency’s internal control over reporting,
which includes safeguarding of assets and compliance with applicable laws and regulations, in accordance with OMB
Circular A-123, Management’s Responsibility for Enterprise Risk Management and Internal Control. Based on the results
of this evaluation, the USPTO provides reasonable assurance that its internal control over reporting as of June 30, 2019,
was operating effectively and no material weaknesses were found in the design or operation of the internal control over
reporting. In addition, no material weaknesses related to internal control over reporting were identified between July 1,
2019, and September 30, 2019.

Poitan b

Andrei lancu

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office

October 9, 2019

Federal Managers' Financial Integrity Act

The statement of assurance is based on the wide variety

The Federal Managers’ Financial Integrity Act (FMFIA) of evaluations, control assessments, internal analyses,

requires federal agencies to provide an annual statement

reconciliations, reports, and other information, including

of assurance regarding management controls and the Department of Commerce’s OIG audits, and the

financial systems. USPTO management is responsible for
establishing and maintaining effective internal control

financial statements and their reports on internal control

and financial management systems that meet the and compliance with laws and regulations. In addition,
objectives of the FMFIA. The objectives of internal the USPTO is not identified on the U.S. Government

control are to ensure:

Accountability Office’s (GAQ’s) High Risk List related to
controls governing various areas.

* Effectiveness and efficiency of operations;

« Reliability of financial reporting; and Federal Financial Management Improvement Act
The FFMIA requires federal agencies to report on an
agency's substantial compliance with federal financial
management system requirements, federal accounting

* Compliance with laws and regulations.

independent public accountants’ opinion on the USPTO'’s
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standards, and the U.S. Standard General Ledger at the
transaction level. In accordance with OMB Circular
A-123, Appendix D, substantial compliance is achieved
when an agency’s financial management systems
routinely provide reliable and timely financial information
for managing day-to-day operations as well as to produce
reliable financial statements, maintain effective internal
control, and comply with legal and regulatory require-
ments. The USPTO complied substantially with the
FFMIA for FY 2019.

OTHER COMPLIANCE WITH LAWS AND
REGULATIONS

Federal Information Security Management Act

The USPTO remains vigilant in reviewing administrative
controls over information systems and is always seeking
methods of improving our security program. During FY
2019, the USPTO continued its dedicated efforts in
support of compliance with Federal Information Security
Management Act (FISMA) standards and improvement
of our security program. The USPTO IT Security Program
includes a strategy for continuous monitoring, which
conducts credentialed compliance and vulnerability
scans on servers, network devices, databases, and
web-applications on a quarterly basis. The quarterly
analysis is being performed to ensure that operating
systems have been configured in accordance with their
security baseline and appropriate software patch levels.
Additionally, the IT Security Program has integrated
artifacts to support Security Impact Analysis within the
systems development lifecycle that allow assessment of
testing requirements for systems undergoing new
developments, enhancements, or maintenance. This
proactive approach to security within the development
process has successfully assessed changes and enabled
security compliance for systems as they are being
developed or updated.

The Chief Information Security Officer and the OCIO
staff worked together to successfully meet the
compliance requirements of FISMA, while also meeting
OMB reporting requirements. All USPTO systems
achieved a 100 percent FISMA compliance reporting
level for FY 2019, with no deficiencies identified that are
considered to be the result of any material weaknesses in
internal control. As a result, the USPTO was able to

continue with continuous monitoring and provide an
accurate summary of information consistent with OMB
reporting requirements for year-end reporting.

The Inspector General’s Statement of Management
Challenges for the Department of Commerce (referred to
in the Other Information section of this report) identifies
IT security as a cause for concern department-wide, to
include the USPTO. While the OIG continues to report

IT security as a Commerce-wide concern, USPTO
management does not agree that any of the USPTO-
specific FISMA findings, either individually or collectively,
rise to the level that would require treating the matter as
a material weakness. As indicated, the USPTO'’s
continuous monitoring and proactive approach to
security compliance for systems provides the support

for removing the material weakness at the USPTO.

The USPTO continues to coordinate closely with the OIG
throughout the year, as well as review annual assess-
ments with the OIG, to gain additional insight and ensure
compliance with requirements.

Improper Payments Elimination and Recovery Act
We continue to maintain internal control procedures
that help monitor disbursement of federal funds for valid
obligations. The USPTO continues to assess improper
payment risks covering all programs and activities,

as required by OMB Circular A-123, Appendix C,
Requirements for Effective Measurement and Remediation
of Improper Payments. These improper payment risk
assessments include assessments of the control and
procurement environments, and are now in the con-
tinuous process stage of being updated annually.
Additional details can be found in the Other Infor-
mation section of this report (see page 155).

Prompt Payment Act

The Prompt Payment Act requires federal agencies to
report on their efforts to make timely payments to
vendors, including interest penalties for late payments.
In FY 2019, the USPTO did not pay interest penalties on
99.7 percent of the 8,340 vendor invoices processed,
representing payments of approximately $894.8 million.
Of the 25 invoices that were not processed in a timely
manner, the USPTO was required to pay interest
penalties on all 25 invoices. The USPTO paid $5 in
interest penalties for every million dollars disbursed in



FY 2019. Virtually all recurring payments were processed
by electronic funds transfer in accordance with the
electronic funds transfer provisions of the Debt
Collection Improvement Act of 1996.

The USPTO continues to identify opportunities for new
or improved business processes for improving its
prompt payment percentage. Per OMB Memorandum
M-15-19, Improving Government Efficiency and Saving
Taxpayer Dollars Through Electronic Invoicing (July 17,
2015), federal agencies were required to transition

to electronic invoicing for appropriate federal
procurements by the end of FY 2018. In 2017, the
USPTO reviewed various electronic invoicing options
and made a selection. The solution was in place by the
end of FY 2018 and vendor adoption began in FY 2019.

Debt Collection Improvement Act

The Debt Collection Improvement Act prescribes
standards for the administrative collection, compromise,
suspension, and termination of federal agency collection
actions, and referral to the proper agency for litigation.
Although the Act has no material effect on the USPTO
since it operates with minimal delinquent debt, all debt
more than 120 days old has been transferred to the U.S.
Department of the Treasury for cross-servicing.

Digital Accountability and Transparency Act of 2014
The Digital Accountability and Transparency Act of 2014
(DATA Act) aims to increase the accessibility, accuracy,
and usefulness of federal spending information. The
DATA Act establishes government-wide data standards
for financial data, seeks to simplify financial reporting,
and provides consistent, reliable, accurate, and
searchable spending data that is accurately displayed for
taxpayers and policy makers on USASpending.gov.

The budget, financial spending, and award data that are
required to comply with the DATA Act are currently
housed in a single source system at the USPTO. Most
activities required to report the DATA Act information at
the USPTO entail extracting, validating, and reconciling
the data prior to submission to Treasury. With minimal
operational business process changes, the USPTO
continues to use existing system resources to comply
with the reporting requirements. For all periods required
during FY 2019, the USPTO reported financial and
payment data in accordance with DATA Act
requirements and data standards established by the
Department of Treasury and OMB.
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OTHER SYSTEMS AND CONTROL
CONSIDERATIONS

Financial Management Systems Strategy

The Consolidated Financial System (CFS) provides
support for core financial management, fee management,
and planning and budgeting. The CFS leverages several
commercial-off-the-shelf (COTS)/government-off-the-
shelf (GOTS) products, including a core financial and
acquisition tool (Momentum Financials), supplemental
acquisition tools (Aeon), a travel tool (Concur),
budgeting tools (Cognos Planning and Hyperion), an
analytical tool (Alteryx), a cost accounting tool (Cost
Perform), business intelligence tools (Business Objects
and Tableau), and an extract, transform, and load tool
(SAP Data Services). In addition to the source databases
supporting each of these tools, CFS includes a data
repository (APEX), a content repository (Cassandra and
DataStax), and a data warehouse (Oracle).

The core financial management system supports award
acquisition management, payroll management, travel
management, accounting management, and funds
management. These functions are automated in the
Momentum Financials, eAcquisitions, Vendor Portal, and
Concur systems. While most of the activities have been
automated for well over 20 years, the acquisition
capabilities are being further automated in the FY 2019
and FY 2020 timeframe with a focus on the interaction
between the USPTO and its vendor community.

The services of the fee management system include:
maintenance fee management, stored payment account
management, pricing management, order management,
and funds management. These capabilities are largely
automated in the Fee Processing Next Generation
(FPNG) product. During FY 2019, FPNG fully replaced the
legacy fee collection system. Following this, enhance-
ment of FPNG will be focused on additional external
customer functionality (e.g., online refund requests and
general deposit account authorizations), as well as
further integration with internal USPTO examiner
systems to streamline currently manual processes.

The planning and budgeting value streams encapsulate
planning, forecasting, budgeting, and performance
management. Central budget execution is automated in
the Corporate Planning Tool system. This tool is being


http://USASpending.gov

MANAGEMENT'S DISCUSSION AND ANALYSIS

replaced by the Enterprise Budget Tool (EBT) system,
which will be geared towards both centralized (OCFO) and
decentralized (business unit) budget capabilities. Central
budget formulation and compensation projection are
currently automated in the EBT. The EBT will be expanded
to automate planning and performance management
capabilities. The Analytics and Financial Forecasting

system is currently used for fee forecasting, but will be
expanded to serve workload forecasting as well.

These capabilities are all supported by various
information delivery systems including the Enterprise
Data Warehouse, Electronic Library for Financial Man-
agement Systems, and Enterprise Information Portal.
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FINANCIAL DISCUSSION AND ANALYSIS

FINANCIAL HIGHLIGHTS

The USPTO received an unmodified (clean) audit opinion
from the independent public accounting firm of KPMG
LLP onits FY 2019 financial statements, provided in
the Financial Section of this report. This is the 27th
consecutive year that the USPTO has received a clean
opinion. Our unmodified audit opinion provides inde-
pendent assurance to the public that the information
presented in the USPTO financial statements is fairly
presented, in all material respects, in conformity with
accounting principles generally accepted in the United
States of America. In addition, KPMG LLP reported no
material weaknesses in the USPTO’s internal control,
and no instances of non-compliance with laws and
regulations affecting the financial statements. KPMG
LLP continues to report a significant deficiency related
to IT security. Refer to the Other Information section
for the Summary of Financial Statement Audit and
Management Assurances.

The summary financial highlights presented in this
section provide an analysis of the information that
appears in the USPTO’s FY 2019 financial statements

(amounts may vary slightly due to rounding). The USPTO
financial management process ensures that management
financial decision-making information is dependable,
internal controls over financial reporting are effective,
and that compliance with laws and regulations is
maintained. The issuance of these financial statements

is a component of the USPTO’s objective to continually
improve the accuracy and usefulness of its financial
management information.

Balance Sheet and Statement of Changes in Net Position
At the end of FY 2019, the USPTQO’s Balance Sheet

(see page 109) presents total assets of $2,942.7 million,
total liabilities of $1,518.5 million, and a net position of
$1,424.2 million.

Total assets increased during FY 2019. Overall, there has
been an increase of 0.6 percent over the last four years,
resulting largely from the increase in fee collections
from customers (explained in more detail on page 31).
The following graph shows the changes in assets during
this period.

COMPOSITION OF ASSETS (dollars in millions)
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Fund Balance with Treasury is the single largest asset on
the Balance Sheet and represents 83.2 percent of total
assets at the end of FY 2019. Approximately half of the
Fund Balance with Treasury represents fees that the
USPTO has collected, but has not been authorized

to spend through the annual appropriation process
including temporarily unavailable fees of $937.8 million
and unavailable special fund receipts under OBRA of
$233.5 million, which total $1,171.3 million in unavailable
fees. These funds require Congressional appropriation
before they will be available for the USPTO’s use. The
Fund Balance with Treasury is also comprised of unpaid
obligated funds of $610.6 million, other funds held on
deposit for customers of $127.8 million, and unobligated
funds carried over from one year to the next (operating
reserve) of $538.6 million.

The operating reserves are available for use without
further Congressional appropriation and are maintained
to permit the USPTO to plan for long-term financial
stability, as well as temporary changes in our cash flow.
As such, the operating reserves are not tied to a specific
event and enable the USPTO to address fluctuations in
revenues, unexpected demands on resources, or planned
investments. In addition, the operating reserves are used
to manage cash flow at the beginning of the fiscal year to
ensure that the agency has adequate resources to sustain
current operations. Total operating requirements exceed
fee collections early in the year, when the USPTO must
incur a number of large expenses related to payroll and
large contracts. The operating reserves provide sufficient
resources to continue operations until the collection of
fees builds over the subsequent months.

As required by 35 U.S.C. § 42(c)(3), the USPTO
maintains and tracks two distinct operating reserve
balances—one for Patent operations and one for
Trademark operations. The Patent operating reserve
increased from $311.5 million (1.3 months of operating

expenses) at the end of FY 2018 to $408.0 million (1.6
months of operating expenses) at the end of FY 2019,
representing an increase of $96.5 million, or 31.0 percent.
This significant increase was the result of both higher
than expected fee collections and total Patent spending
for the year coming in below plan. The Trademark
operating reserve decreased slightly from $135.3 million
(5.1 months of operating expenses) at the end of FY 2018
to $130.7 million (5.0 months of operating expenses)

at the end of FY 2019, representing a decrease of $4.6
million, or 3.4 percent. The Patent operating reserve
balance remained above the minimum planning level of
$300 million, and the Trademark balance was maintained
at a balance close to the optimal level, both while
continuing to focus on USPTO priorities, such as
continuing to make progress on multi-year IT
investments and achieving performance targets.

During FY 2019, the USPTO operated consistent with
its strategic plan and continued investments in IT
improvements, as is evident by the increase in the other
major asset—property, plant, and equipment. The net
balance of this asset has increased by $53.6 million
during the past four years, with the acquisition values
of property, plant, and equipment increasing by $407.3
million. The USPTO continues to modernize our IT
systems by employing solutions that offer improved
reliability, stronger cybersecurity protection, and an
enhanced user experience. Continuing to make these
investments will lead to future increases in IT hardware,
software, and software in development balances. This
was evidenced by an increase of $353.8 million from

FY 2015 through FY 2019 for IT hardware, software, and
software in development. During the past four years,

IT modernization efforts included system and software
development projects in support of the Patents End-to-
End, PTAB End-to-End, Trademark Next Generation, and
Fee Processing Next Generation solutions.
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Total liabilities increased from $1,492.5 million at the end of FY 2018 to $1,518.5 million at the end of FY 2019,
representing an increase of $26.0 million, or 1.7 percent. The following graph shows the composition of liabilities during
the past five years.
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The USPTO'’s deferred revenue (i.e., fees collected for
services that have not yet been provided) is the largest
liability on the Balance Sheet. The liability for deferred
revenue is estimated by analyzing the process for
completing each fee service provided. The percentage
incomplete based on the inventory of pending work and
completion status is applied to fee collections to
estimate the amount for deferred revenue liability.

FY 2019 resulted in an increase to the deferred revenue
liability of $14.1 million, or 1.5 percent from FY 2018.
The deferred revenue liability includes unearned patent

DEFERRED REVENUE (dollars in millions)

and trademark fees, as well as an immaterial amount of
undeposited checks. The unearned patent fees repre-
sented 91.2 percent of this liability for FY 2019. The
following graph depicts the composition of the deferred
revenue liability, in addition to the liability during each of
the past five years.

Deferred revenue at the USPTO is largely impacted by the
change in patent and trademark filings, changes in the first
action pendency, and changes in fee rates, increases to
which result in increases in deferred revenue.
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The following table depicts the changes in the filings and pendency months during the past five years.

Filings and Pendencies FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Patent Filings? 618,062 650,411 650,350 647,572 665,2312
Percentage Change in Patent Filings (0.1)% 5.2% 0.0% (0.4)% 2.7%
Average Patent First Action Pendency (months) 17.3 16.2 16.3 15.8 14.7
Percentage Change in Average Patent (6.0)% 6.4)% 0.6% G.1D% (7.00%
First Action Pendency

Average Total Patent Pendency (months) 26.6 253 24.2 23.8 23.8
Percentage Change in Total Patent Pendency 2.9% (4.9)% (4.3)% (1.7)% 0.0%
Trademark Filings 503,889 530,270 594,107 638,847 673,233
Percentage Change in Trademark Filings 10.7% 5.2% 12.0% 7.5% 5.4%
Average Trademark First Action Pendency (months) 2.9 3.1 2.7 3.4 2.6
Percentage Change in Average Trademark (3.3)% 6.9% (12.9)% 25.9% 23.5%
First Action Pendency

Total Trademark Average Pendency (months) 10.1 9.8 9.5 9.6 9.3
Percentage Change in Total Trademark Average Pendency 3.1% (3.0)% 3.1)% 1.1% G.1D%

"Includes utility, plant, reissue, design, and provisional filings, as well as requests for continued examination (RCE).
2 Preliminary data.

In FY 2019, despite a decrease in first action pendency

of 1.1 months, unearned patent fees increased 1.9 percent
as a result of increased patent filings and increased fee
rates* associated with the more recent applications.
Deferred revenue associated with the patent process

is expected to decrease in the coming years due to
anticipated decreases in application pendencies. In the

FY 2020 President’s Budget, the number of patent appli-
cations filed from FY 2020 through FY 2024 is expected
to gradually increase, with first action pendency decrea-
sing to 14.0 months and total pendency decreasing to 22.4
months by FY 2024. The pendency decreases will result in
patent deferred revenue decreases, which will be offset by
fee increases in FY 2021 and the out years.

The deferred revenue associated with the trademark
process decreased in FY 2019. Trademark deferred

*Effective January 16, 2018.

revenue decreased by $2.6 million, or 2.9 percent, from
FY 2018, with an overall 19.3 percent decrease over the
past four years. The FY 2019 decrease was consistent
with a decrease in trademark first action pendency to
2.6 months and total trademark average pendency
decreasing to 9.3 months. Estimates included in the

FY 2020 President’s Budget project the pendencies

to remain constant in the upcoming years.

The Statement of Changes in Net Position (see page 111)
presents the changes in the financial position of the
USPTO due to results of operations (discussed in the
next section). The movement in net position is primarily
the result of the net income or net cost for the year. The
change in the net position during the past five years is
presented in the following graph.
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NET POSITION (dollars in millions)
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Statement of Net Cost

The Statement of Net Cost (see page 110) presents

the USPTQO'’s results of operations by the following
responsibility segments—Patent, Trademark, and
Intellectual Property Policy, Protection and Enforce-
ment Worldwide. The following table presents the
USPTO'’s total results of operations for the past five fiscal
years. In FY 2019, the USPTO generated a net cost of
$89.5 million. The net cost increased due to an increase
in personnel services and benefit and depreciation and
amortization program costs, offset by a smaller increase
in earned fee collections.

The Statement of Net Cost compares earned fees to
costs incurred during a specific period of time. It is not
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necessarily an indicator of net income or net cost over
the life of a patent or trademark. Net income or net cost
for the fiscal year is dependent upon work that has been
completed over the various phases of the production life
cycle. The net income calculation is based on earned fees
during the fiscal year being reported, regardless of when
those fees were collected. Maintenance fees also play

a large part in whether a total net income or net cost

is recognized, as these fees are considered earned
immediately. Maintenance fees collected in FY 2019

are a reflection of the number of patents issued 3.5, 7.5,
and 11.5 years ago that customers have elected to renew,
rather than a reflection of patents issued in FY 2019.
Therefore, maintenance fees can have a significant
impact on matching costs and revenue.

FY 2017 FY 2018 FY 2019

Earned Revenue $ 3,074.0 3,133.4 $ 3,105.3 $ 3,309.4 $ 3,388.7
Program Cost (3,012.8) (3,119.6) (3,193.4) (3,321.5) (3,478.2)
Net Income/(Cost) $ 61.2 13.8 $ (88.1) $ (12.1) $ (89.5)




Earned Revenue
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The USPTO'’s earned revenue is derived from the fees collected for patent and trademark products and services.
Fee collections are recognized as earned revenue when the activities to complete the work associated with the
fee are completed. The graphic below shows the USPTO funding resources and how they are used to deliver

organization excellence.

USPTO RESOURCES AND HOW THEY ARE USED

Two Primary SOURCES OF FUNDING
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Provide domestic and global leadership to improve intellectual

property policy, enforcement, and protection worldwide

Mission support goal to deliver organizational excellence

Earned revenue totaled $3,388.7 million for FY 2019, an
increase of $79.3 million, or 2.4 percent, over FY 2018
earned revenue of $3,309.4 million. Of revenue earned
during FY 2019, $793.8 million related to fee collections
that were deferred for revenue recognition in prior fiscal
years, $1,345.6 million related to maintenance fees
collected during FY 2019, which were considered earned
immediately, $1,244.9 million related to work performed
for fees collected during FY 2019, and $4.4 million were
other reimbursable amounts.

During FY 2019, the total number of patent filings
increased by 2.7 percent over the prior year. This
increase is due primarily to an increase in serialized

(new) patent filings of 4.9 percent, with a slower

0.7 percent growth in requests for continued exam-
ination. These increases and the resultant increase

in patent deferred revenue would typically cause a
decrease in earned revenue, however, the increase in
patent fee rates causing an increase in total collections
resulted in an increase in earned revenue.

During FY 2019, the number of trademark applications
increased by 5.4 percent over the prior year. The
decrease in trademark deferred revenue, coupled with
the increase in application filings and the increase in
trademark balanced disposals, contributed to an increase
in revenue earned.
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FY 2019 EARNED REVENUE (dollars in millions)
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Patent

Traditionally, the major components of earned revenue derived from patent operations are maintenance fees; initial
application fees for filing, search, and examination; and issue fees. These fees account for approximately 84.9 percent
of total patent income. The following chart depicts the relationship among the most significant patent fee types.
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Patent maintenance fees are the largest source of earned
revenue by fee type. During FY 2019, maintenance fee
collections decreased $63.8 million, or 5.4 percent, from
FY 2018.

In order to maintain exclusive rights, a patent holder
must pay maintenance fees at three separate intervals:
3.5,7.5, and 11.5 years from the date a patent is issued.
Failure to pay these fees results in the lapse of patent
protection, and the rights provided by a patent are no
longer enforceable. Maintenance fees can be paid during
the “window period,” the six-month period preceding
each due date. Additionally, a maintenance fee can be
paid, with a surcharge, during the “grace period,” which
is the six-month period immediately following each due
date. If a maintenance fee has not been paid in a timely
manner and the owner of the patent wants to have

the patent rights reinstated, a petition and proper fees
are required. Maintenance fees are recognized
immediately as earned revenue and fluctuations in both
the timing of renewal payments and the rates of renewal
may have a significant impact on the total earned
revenue of the USPTO. The following table below shows
the renewal rates for all three stages of maintenance fees
based on the year the patent was issued.

MANAGEMENT'S DISCUSSION AND ANALYSIS

Maintenance fee payments are needed to fund oper-
ations (the revenue from renewals helps to recoup costs
incurred during the initial patent process); therefore, the
USPTO closely monitors payment behaviors (both rates
of renewal and timing of payment) to forecast main-
tenance fee revenue.

When analyzing patent renewal rates, no significant
fluctuations have been observed. The payment window
for some patents issued in 2015 (first stage), 2011
(second stage), and 2007 (third stage) has not yet
closed. Using the data available at the end of FY 2019,
the trend in first stage patent renewal rates is com-
parable to the past few years. An analysis of second
stage patent renewal rates shows a minor downward
trend, and thus far, the yearly renewal rate is 1.6 percent
below the previous year. When looking at the third stage
patent renewal rates, thus far, the yearly renewal rate is
0.3 percent below last year. The decision to renew a
patent is influenced by many factors including, but not
limited to, Federal court decisions, IP budgets, the
perceived value of the patent, USPTO's fee rates,

and the economy.
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Patent Renewal Rates

Issue Date First Stage Second Stage Third Stage
1999 85.5% 67.7% 49.5%
2000 85.6% 68.6% 51.1%
2001 86.2% 68.0% 50.3%
2002 87.5% 67.4% 47.7%
2003 88.6% 69.4% 48.0%
2004 88.7% 70.7% 47.4%
2005 87.5% 69.3% 46.0%
2006 85.9% 67.4% 44.2%
2007 87.3% 67.4% 43.9%*
2008 88.1% 66.8%

2009 87.3% 66.5%
2010 86.5% 65.9%
2011 85.6% 64.3%*
2012 85.6%
2013 86.1%
2014 86.3%
2015~ 85.7%*

2014 paid the first stage maintenance fee.

Note: The “First Stage” refers to the end of the fourth year after the initial patent is issued, the “Second Stage” refers to the end of the eighth year after the initial
patent is issued, and the “Third Stage” refers to the end of the twelfth year after the initial patent is issued. For example, 86.3 percent of the patents issued in

*Preliminary data. The data in this table are through September 30, 2019, and the first stage payment window for some patents issued in 2015, second stage
renewals for patent issued in 2011, and third stage renewals for patents issued in 2007 does not close until December 31, 2019. The full calendar year data for
2015, 2011, and 2007 will be available in the FY 2020 PAR. Past year’s data have been revised from prior year reports.

Application fee revenue earned upon filing increased
from $86.4 million in FY 2018 to $95.2 million in FY 2019
(increase of 10.2 percent), with the number of serialized
(new) application filings increasing from 426,964 to
447968 over the same period (increase of 4.9 percent).
At the same time, total filings (i.e., including Request for
Continued Examination (RCE) filings) increased from
647,572 to 665,231 (increase of 2.7 percent) during this
same period. This is likely due to multiple factors,
including both customer responses to the revised fee
rates (effective January 16, 2018), as well as proactive
steps the agency has taken to reduce the need for RCEs.
The FY 2020 President’s Budget projects a slight
decrease in total patent filings in FY 2020—again, owing
to reductions in RCEs—with net increases beginning in

FY 2021 through FY 2024, which will contribute to
continued budgetary resources, as well as earned
fee revenue.

Earned issue fee revenue increased from $280.4 million
in FY 2018 to $325.6 million in FY 2019 (increase of 16.1
percent), with the number of patents issued decreasing
slightly from 339,512 to 338,584 over the same period
(decrease of 0.3 percent). The increase in earned issue
fee revenue is related to the increase in fee rates, while
the decrease in patent issues is in line with a slight
decrease in the patent allowance rate. The FY 2020
President’s Budget projects that patents issued will
gradually increase, which may result in increases in
maintenance fees in future years.
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Trademark applications filed will continue to increase, which will
Trademark fees are comprised of application filing, contribute to the continued growth in budgetary
renewals, services, and TTAB fees. Additional fees are resources, as well as earned fee revenue.

charged for intent-to-use filed applications, as additional
requirements must be met for registration. The following Trademark registrations are a recurring source of
chart depicts the relationship among the most significant revenue. To some extent, renewal fees recoup costs

trademark fee types. incurred during the initial examination process (though
the Trademark business line is less dependent on renewal

Earned revenue for trademark filings increased from fees than the Patent business line is on maintenance

$160.6 million in FY 2018 to $189.5 million in FY 2019, fees). As shown below, the renewal rates for trade-

with the number of trademarks registered increasing marks have declined slightly over the last several years;

from 367,382 to 396,836 over the same period, increases ~ however, renewals remain a source of continued

of 18.0 percent and 8.0 percent, respectively. The earned revenue.

FY 2020 President’s Budget projects that trademark

FY 2019 TRADEMARK REVENUE BY FEE TYPE (dollars in millions)
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Program Costs

Program costs totaled $3,478.2 million for the year
ended September 30, 2019, an increase of $156.7 million,
or 4.7 percent, over FY 2018 program costs of $3,321.5
million. The USPTO’s most significant program cost is
personnel services and benefits, which comprise
approximately 66.8 percent of the USPTO’s total
program costs. Any significant change or fluctuation in
staffing or pay rate directly impacts the change in total

program costs from year to year. Total direct and
allocated personnel services and benefits costs for the
year ended September 30, 2019, were $2,324.2 million,
an increase of $89.9 million, or 4.0 percent, over FY 2018
personnel services and benefits costs of $2,234.4 million.
This change primarily reflects an increase in payroll
compensation and benefit costs resulting from salary
increases, as well as a slight net increase of personnel,
from 12,579 at the end of FY 2018 to 12,652

at the end of FY 2019.

USPTO PROGRAM COSTS (dollars in millions)

PATENT
DIRECT COSTS

58
|
I 52007
B :2021
s

| $47.6
| $43.4
| $429
|$43.8
|$42.4

X
 EEEE
[ EEEE
| B
I ¢ 7

$0 $500

TRADEMARK
DIRECT COSTS

IP PROTECTION
DIRECT COSTS

ALLOCATED
COSTS

$1,000

$1,500

$2,000 $2,500 $3,000

W20 Prveos Wlry207 ryooe [ ry 2015




MANAGEMENT'S DISCUSSION AND ANALYSIS

FY 2019 PROGRAM COSTS* (dollars in millions)
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*All costs except those designated as allocated are direct costs. Allocated costs include the same type of costs
as those that are direct; however, they include mission-enabling costs.

Total depreciation costs—the combined total of those In setting its annual spending plans, the USPTO

included as direct costs and those allocated to the maximizes resources directed to its mission areas.
business areas—represent the next largest increase in For FY 2019, costs directly attributable to the Patent,
costs for the year ended September 30, 2019. The total Trademark, and IP protection business areas represent
depreciation costs were $230.1 million, an increase of 81.8 percent of total USPTO costs. The remaining costs,
$11.2 million, or 5.1 percent, over FY 2018 depreciation representing support costs, are allocated to the business
costs of $218.9 million. This increase reflects the com- areas using activity-based cost accounting. Allocated
pletion of several next-generation IT projects that were costs increased 2.3 percent over the past year.

placed in use in conjunction with our effort to modernize
IT systems from end-to-end.
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Patent

Total costs for the Patent program increased $385.6
million, 14.4 percent, from FY 2015 through FY 2019.
The Patent organization’s most significant direct program
costs relate to personnel services, which account for
51.0 percent of the increase in total direct cost of Patent
operations during the past four years. Patent personnel
costs for the year ended September 30, 2019, were
$1,929.4 million, an increase of $63.2 million, or 3.4
percent, over FY 2018 personnel costs of $1,866.2
million. This change primarily reflects an increase in
payroll compensation and benefit costs resulting from

PATENT COSTS (dollars in millions)

salary increases, as well as a slight net increase of 22
personnel, from 9,947 at the end of FY 2018 to 9,969 at
the end of FY 2019. Direct Patent contractual services
costs were $204.6 million, an increase of $34.9 million,
or 20.6 percent, over FY 2018 contractual service costs
of $169.7 million. This change is primarily reflective of IT
contractual cost increases for modernizing Patent
eCommerce, as well as for stabilization and
modernization of several Patent systems, to include
PALM, Patents End-to-End, PTAB End-to-End, and the
Patent Application Information Retrieval system.
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MANAGEMENT'S DISCUSSION AND ANALYSIS

Patent costs were predominantly spread over two patent products: utility patents and 371 filings (international
applications). The cost percentages presented are based on direct and indirect costs allocated to patent operations and

are a function of workload volumes processed in each product area.

FY 2019 PATENT COST BY PRODUCT (dollars in millions)
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MANAGEMENT'S DISCUSSION AND ANALYSIS

Trademark

Total costs for the Trademark program increased $70.6
million, 25.5 percent, from FY 2015 through FY 2019. The
Trademark organization’s most significant direct program
costs relate to personnel services, and account for 81.0
percent of the increase in total direct cost of Trademark
operations during the past four years. Trademark
personnel costs for the year ended September 30, 2019,
were $193.3 million, an increase of $20.7 million, or 12.0
percent, over FY 2018 personnel costs of $172.6 million.
This change primarily reflects an increase in payroll
compensation and benefit costs resulting from salary
increases, as well as a net increase of 55 personnel, from
889 at the end of FY 2018 to 994 at the end of FY 2019.
Trademark contractual services costs accounted for the
second largest increase for Trademark operation costs for

TRADEMARK COSTS (dollars in millions)

the year ended September 30, 2019. Direct Trademark
contractual services costs were $20.0 million, an
increase of $4.4 million, or 28.2 percent, over FY 2018
contractual service costs of $15.6 million. This change is
primarily reflective of IT contractual cost increases for
several Trademarks systems, including Trademark
Quality Review System, Trademark Reporting and Data
Mart, Madrid system, and Trademark Electronic
Application Submission.

The overall cost percentages presented in the following
pie chart are based on both direct costs and indirect
costs allocated to trademark operations and are a
function of workload volumes processed in each
product area.
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MANAGEMENT'S DISCUSSION AND ANALYSIS

FY 2019 TRADEMARK COST BY PRODUCT (dollars in millions)
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MANAGEMENT'S DISCUSSION AND ANALYSIS

Intellectual Property Policy, Enforcement, and Protection Worldwide

Total costs for the IP Protection program increased $9.2 million, or 17.5 percent, from FY 2015 through FY 2019. The
most significant direct program costs for IP Protection in FY 2019 relate to personnel services and account for 45.2
percent of the total cost for IP Protection operations. For the year ended September 30, 2019, the costs for policy,
protection, and enforcement of IP worldwide increased from $52.0 million at the end of FY 2018 to $61.9 million, an
increase of $9.9 million, or 19.0 percent. These costs were incurred in line with the activities discussed on pages 71-81.

INTELLECTUAL PROPERTY POLICY, ENFORCEMENT, AND
PROTECTION COSTS (dollars in millions)
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MANAGEMENT'S DISCUSSION AND ANALYSIS

Statement of Budgetary Resources

During FY 2019, total budgetary resources available for spending was 3.4 percent greater than the amount available
in the preceding year, with a 5.4 percent increase over the past four fiscal years. The change in budgetary resources
available for use is depicted in the following bar graph. In FY 2019, budgetary resources increased due to patent fee
rate increases and trademark application filing increases. However, in years where the customer demand for patent
and trademark services is not as high, such as in FY 2017, budgetary resources are at lower amounts.

ANNUAL GROWTH IN AVAILABLE BUDGETARY RESOURCES
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The USPTO was provided appropriation authority to provision allowing the USPTO to deposit in the Patent
spend anticipated fee collections in FY 2019 for an and Trademark Fee Reserve Fund fees collected in excess
amount up to $3,370.0 million. In FY 2019, the USPTO of the appropriated levels for each fiscal year. During FY
collected fees in excess of the anticipated fee collections 2019, the USPTO collected $28.7 million of user fees that
appropriated; patent and trademark fee collections were deposited in the Patent and Trademark Fee Reserve
amounted to $3,398.7 million (see the following Sources Fund. The FY 2019 appropriation provided the autho-

of Funds chart). Prior to 2012, when the USPTO was not rization for the USPTO to spend those fees without
appropriated the authority to spend all fees collected, the further appropriation, and those fees are available

excess was recognized as temporarily unavailable fee without fiscal limitation until expended.

collections. However, the AlA established a statutory




MANAGEMENT'S DISCUSSION AND ANALYSIS

The following pie charts present the budgetary resources made available to the USPTO in FY 2019 and the use of such
funds representing FY 2019 total obligations incurred and the operating reserve, as reflected on the Statement of
Budgetary Resources.

FY 2019 SOURCES OF FUNDS (dollars in millions)
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MANAGEMENT'S DISCUSSION AND ANALYSIS

During FY 2019, the USPTO did not collect any fees that were designated as temporarily unavailable. As a result, the
$937.8 million in temporarily unavailable fee collections at the end of FY 2013 remained the same through FY 2019.

The following table illustrates amounts of fees that Congress has appropriated to the USPTO for spending over the past
five fiscal years, as well as the cumulative unavailable fee collections.

Temporarily

Unavailable Fee Collections FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
(dollars in millions)

Fiscal year fee collections $ 3,008.8 $ 3,063.2 $ 3,078.9 $ 3,337.4 $ 3,398.7
Fiscal year collections appropriated (3,008.8) (3,063.2) (3,078.9) (3,337.4) (3,398.7)
Fiscal year unavailable collections $ - $ - % - 3 - % -
Prior year collections unavailable 937.8 937.8 937.8 937.8 937.8
Subtotal $ 9378 $ 9378 $ 9378 $ 9378 $ 9378
Special fund unavailable receipts 233.5 2335 2335 2335 233.5

Cumulative temporarily unavailable $ 1,171.3 $ 1,171.3 $ 1,171.3 $ 1,171.3 $ 1,171.3
fee collections

In addition to the temporarily unavailable balances, to the financial reports used to monitor and control
collections of $233.5 million are unavailable in accor- budgetary resources, which are prepared from the same
dance with the OBRA of 1990 and are deposited books and records. The statements should be read with
in a special fund receipt account at the Treasury. These the understanding that they are for a component of the
cumulative unavailable fee collections remain in the U.S. Government, a sovereign entity.
USPTO'’s general fund account at the U.S. Department
of the Treasury (Treasury) until appropriated for use Management Responsibilities
by Congress. USPTO management is responsible for the fair
presentation of information contained in the principal
Limitation on Financial Statements financial statements, in conformity with GAAP, the
The principal financial statements included in this report requirements of OMB Circular A-136, and guidance
have been prepared by USPTO management to report the  provided by the Department of Commerce. Manage-
financial position and results of operations of the USPTO, ment is also responsible for the fair presentation of the
pursuant to the requirements of 31 U.S.C. § 3515(b). USPTO'’s performance measures in accordance with
Although the statements have been prepared from the OMB requirements. The quality of the USPTO’s internal
books and records of the USPTO in accordance with control rests with management, as does the respon-
Generally Accepted Accounting Principles (GAAP) for sibility for identifying and complying with pertinent
federal entities and the formats prescribed in OMB laws and regulations.

Circular A-136 (revised), the statements are in addition
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Unaudited. Please see the accompanying auditors’ report.

USPTO Deputy Director Laura Peter addresses a
Women'’s History Month event, sponsored by the
Federally Employed Women Bright Knights Chapter,
at the National Inventors Hall of Fame Museum.
(Photo: Jay Premac SPTO)




PERFORMANCE INFORMATION

INTRODUCTION TO THE USPTO’S
PERFORMANCE GOALS AND RESULTS

The Performance Section presents a detailed discussion
of the USPTO'’s performance results by objectives within
each strategic goal based on the USPTO 2018-2022
Strategic Plan. This is the first year that the USPTO has
operated under this new plan. The 2018-2022 Strategic

Plan is available via the USPTO website.

The USPTO strategic performance framework, provided
in the Performance Highlights section of this PAR’s
Management’s Discussion and Analysis, is designed to
strengthen the capacity of the USPTO by focusing on a
specific set of goals and the steps the USPTO must take
to reach them, which include:

* Optimize patent and trademark
application pendency;

* Issue highly reliable patents;

* |ssue high-quality trademarks;

* Foster business effectiveness;

* Enhance operations of both PTAB and TTAB;

* Provide leadership and education on domestic and
international IP policy and awareness;

* Enhance human capital management and foster
employee engagement;

* Optimize speed, quality, and cost-effectiveness
of IT delivery;

* Ensure financial stability for effective
operations; and

* Enhance interactions with internal and external
stakeholders and the public.

These steps also support the U.S. Department of
Commerce’s focus to accelerate American leadership,
enhance job creation, strengthen U.S. economic and
national security, fulfill constitutional requirements and
support economic activity, and deliver customer-centric
service excellence.

PERFORMANCE AUDITS AND EVALUATIONS

The Office of the Inspector General (OIG) completed
and issued four final audit reports in FY 2019 for the
USPTO. The OIG issued 24 recommendations in these
reports for the USPTO to take corrective actions to
mitigate the audit findings. The USPTO concurred with
all recommendations and began or has taken steps to
address the recommendations.

The first report, USPTO Needs to Improve Management
Over the Implementation of the Trademark Next
Generation System, found that the USPTO did not
provide effective oversight of Trademark Next
Generation (TMNG) system implementation

as follows:

* USPTO IT investment board members did not
exercise adequate oversight to correct or terminate
underperforming TMNG investments;

* Weaknesses exist in the Capital Planning and
Investment Control (CPIC) process; and

* The USPTO provided ineffective project
management and oversight for the TMNG
examination tool.

The OIG issued six recommendations to mitigate
these findings.

The USPTO'’s planned corrective actions in response to
these report findings are:

* Review its existing CPIC policies and procedures
to assess their continued efficacy, relevance, and
clarity;

* Update IT CPIC policies and procedures to
establish and document actions taken when an IT
investment is not meeting expectations;

* Review all pending TMNG investments and
proposed IT investments to confirm that each has a
complete cost estimate prior to approval; and


https://www.uspto.gov/about-us/performance-and-planning/strategy-and-reporting
https://www.uspto.gov/about-us/performance-and-planning/strategy-and-reporting
https://www.oig.doc.gov/OIGPublications/OIG-19-012-A.pdf
https://www.oig.doc.gov/OIGPublications/OIG-19-012-A.pdf
https://www.oig.doc.gov/OIGPublications/OIG-19-012-A.pdf

PERFORMANCE INFORMATION

= Establish critical success factors and measurement
criteria to ensure that the TMNG examination tool
meets USPTO requirements.

The second report, USPTO Could Improve Oversight
Practices to Close Out Contract Files by Complying with
Acquisition Regulations and Policies, found that the
USPTO contracting officials did not properly administer
closeout procedures; specifically, contracting officers did
not close out task/delivery orders in a timely manner, and
order files lacked evidence that key closeout steps were
completed. Furthermore, contracting officials did not
ensure that contracting officer representatives (CORs)
had met their continuous learning requirements to
maintain their certifications or properly appoint CORs
prior to their providing technical oversight for orders. In
addition, order files were not always properly maintained.
The OIG issued five recommendations to mitigate these
findings.

The USPTO'’s planned corrective actions in response to
these report findings are:

* |ssue and enforce a contract close-out policy
that complies with federal and Department of
Commerce’s close-out requirements.

The USPTO has completed and issued a procurement
memorandum for CORs’ and task order managers’
roles and responsibilities and created an electronic
system of record to improve oversight of personnel
who have access to both hard copy and electronic
procurement files.

The third report, Inadequate Management of Active
Directory Puts USPTQO's Mission at Significant Cyber

Risk, found that vulnerability scanning practices were
inadequate, and critical vulnerabilities were not
remediated in a timely manner. The OIG issued eight
recommendations to mitigate these findings.

The USPTO planned corrective actions in response to
this report are:

* Review current account information in active
directory for role and privileges needed;

* Remove any inactive accounts;

* Review accounts identified as having weak
credential encryption; and

* |dentify legacy systems that cannot utilize
single sign-on and provide expected system
retirement dates.

The fourth report, USPTO Did Not Provide Adequate
Oversight of Monetary Awards to Ensure Patent
Examiners Receive Accurate Payments, found that the
USPTO patent examiners monetary awards were not
granted in compliance with the relevant award criteria
or sufficiently documented. Furthermore, the report
found that the USPTO did not (a) have a standardized
process to calculate award payments, (b) validate the
addition or accuracy of examiner-related hours included
in award calculations, or (c) provide adequate evidence
to support award payments. The OIG “did not find
significant errors for full-time examiners” (96 percent
of the patent examiner corps in FY 2016) or “incidents
of fraud, illegal acts, violations, or abuse.”" The OIG
issued five recommendations for the USPTO.

Although, the USPTO validated that virtually all of

the FY 2016 patent examiner monetary awards

were accurately paid, the USPTO is in the process

of implementing corrective actions to mitigate the
audit findings. The USPTO response in the issued final
report indicates that it will continue to develop and
document additional management guidance to enhance
consistency and accuracy in patent examiner award
calculations, including additional guidance in consid-
eration of examining-related activities and manual
adjustments to award calculations. Finally, the USPTO
will consider and implement any necessary additional
controls to increase the quality and accuracy of year-
end ratings forms.


https://www.oig.doc.gov/OIGPublications/2019-07-10_USPTO_Contract_Closeout_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/2019-07-10_USPTO_Contract_Closeout_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/2019-07-10_USPTO_Contract_Closeout_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/2019-06-13_USPTO_AD_Security_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/2019-06-13_USPTO_AD_Security_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/2019-06-13_USPTO_AD_Security_Final_Report.pdf
https://www.oig.doc.gov/OIGPublications/OIG-19-023-A.pdf
https://www.oig.doc.gov/OIGPublications/OIG-19-023-A.pdf
https://www.oig.doc.gov/OIGPublications/OIG-19-023-A.pdf

PERFORMANCE DATA VERIFICATION AND
VALIDATION

In accordance with the GPRA Modernization Act of
2010 requirements, the USPTO is committed to making
certain that the performance information that it reports
is complete, accurate, and consistent. The USPTO
developed a strategy to validate and verify the quality,
reliability, and credibility of USPTO performance results
as follows:

ACCOUNTABILITY—Responsibility for providing

performance data lies with the managers of
USPTO programs who are accountable for making
certain that procedures are in place to ensure the
accuracy of data and that performance measurement
sources are complete and reliable.

@ QUALITY CONTROL—Automated systems

and databases that collect, track, and store
performance indicators are monitored and maintained
by USPTO program managers, with systems support
provided by OCIO. Each system, such as the PALM

or Trademark Reporting and Application Monitoring
systems, incorporates internal program edits to control
the accuracy of supporting data. The edits typically
evaluate data for reasonableness, consistency, and
accuracy. Crosschecks among other internal automated
systems also provide assurances of data reasonableness
and consistency. In addition to internal monitoring of
each system, experts outside of the business units
routinely monitor the data-collection methodology.
The OCFO is responsible for monitoring the agency’s
performance, providing direction and support on data-
collection methodology and analysis, ensuring that
data-quality checks are in place, and reporting
performance-management data.

PERFORMANCE INFORMATION

@ DATA ACCURACY—The USPTO conducts
verification and validation of performance
measures periodically to ensure quality, reliability,

and credibility. At the beginning of each fiscal year,
and at various points throughout the reporting or
measurement period, sampling techniques and sample
counts are reviewed and adjusted to ensure that data
are statistically reliable for making inferences about
the population as a whole. Data analyses are also
conducted to assist the business units in interpreting
program data, such as the identification of statistically
significant trends and underlying factors that may
impact a specific performance indicator.

COMMISSIONERS' PERFORMANCE FOR FY 2019

The AIPA, Title VI, Subtitle G, the Patent and Trademark
Office Efficiency Act, requires that an annual perform-
ance agreement be established between the Com-
missioner for Patents and the Secretary of Commerce,
and the Commissioner for Trademarks and the
Secretary of Commerce. The Commissioners for Patents
and Trademarks have FY 2019 performance agreements
with the Secretary of Commerce, which outline the
measurable organizational goals and objectives for
which they are responsible. They may be awarded a
bonus, based on an evaluation of their performance as
defined in the agreement, of up to 50 percent of their
base salary. The results achieved in FY 2019 are
documented in this report in the performance inform-
ation for Strategic Goals | and Il. FY 2019 bonus
information was not available at the time this report
was published. That information will be provided in next
year’s PAR. For FY 2018, the Commissioner for Patents
was awarded a bonus of 21.1 percent of base salary. The
Commissioner for Trademarks was awarded a bonus of
21.1 percent of base salary.




PATENTS:

STRATEGIC GOAL |

A patent is an IP right granted by the government of the
United States of America to an inventor “to exclude others
from making, using, offering for sale, or selling the invention
throughout the United States or importing the invention into
the United States” for a limited time in exchange for public
disclosure of the invention when the patent is granted.

There are three types of patents: utility, design, and plant.
Utility patents may be granted to anyone who invents or
discovers any new and useful process, machine, article of
manufacture, or composition of matter, or any new and
useful improvement thereof. Design patents may be granted
to anyone who invents a new, original, and ornamental
design for an article of manufacture. Plant patents may be
granted to anyone who invents or discovers and asexually
reproduces any distinct and new variety of plant. For a
detailed look at the patent application examination process,
please visit our website.



http://www.uspto.gov/patents-getting-started/patent-process-overview

STRATEGIC GOAL I: PATENTS

STRATEGIC GOAL I

OPTIMIZE PATENT QUALITY AND TIMELINESS

The USPTO is dedicated to carrying out its mission to Between the end of FY 2018 and the end of FY 2019,
deliver “high-quality and timely examination of patent average first action pendency decreased by 7 months
applications” in accordance with laws, regulations, and (to 14.7 months), and total pendency remained at 23.8
practices and consistent with the goals and objectives in months. First action pendency measures the time from

the USPTO 2018-2022 Strategic Plan. This goal and its key when an application is filed until it receives an initial
performance measures directly support the Department of determination of patentability by the patent examiner.

Commerce Priority Goal to Accelerate Patent Processing. Total pendency measures the time from filing until an
For additional information on the USPTO's performance application is either issued as a patent or abandoned
metrics, please visit Performance.gov. (see Tables 4 and 5).

Economic growth in the United States is driven by creating The USPTO'’s dedicated employees continue to make great

new and better ways of producing goods and services, a strides in managing the inventory of unexamined patent
process that triggers new and productive investments. applications. The agency saw a 4.9 percent increase in
American innovators and businesses rely on the legal serialized filings, resulting in a utility, plant, and reissue
rights associated with patents to reap the benefits of those patent application inventory of 553,899 at the end of
innovations. Processing patent applications in a high- FY 2019. The Request for Continued Examination (RCE*)
quality and timely manner advances economic prosperity inventory rose slightly to 21,129 at fiscal year-end.

by using IP as a tool to create a business environment that
cultivates and protects new ideas, technologies, services,
and products.

Table 4: PATENT AVERAGE FIRST ACTION PENDENCY (MONTHS)
Fiscal Year Target Actual
2014 17.4
2015 16.4
2016 14.8
2017 14.8

2018 15.4 15.8

Target met.

Trend: The trend line indicates that the performance trend is positive with some variability of the direction of the trend line in predicting future
results. Additional discussion for this measure can be found on page 51.
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*An RCE is a request by an applicant to reopen prosecution of the patent application after prosecution of the application is closed. For additional information, see

www.uspto.gov/patent/initiatives/rce-outreach.


https://www.performance.gov/commerce/APG_commerce_1.html
https://www.performance.gov/commerce/APG_commerce_1.html
http://Performance.gov
https://www.uspto.gov/patent/initiatives/rce-outreach
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Table 5: PATENT AVERAGE TOTAL PENDENCY (MONTHS)

Fiscal Year
2014
2015
2016
2017
2018
2019
2020 ‘

Target met.

results. Additional discussion for this measure can be found on page 51.

25.4
24.8

Actual
27.4

Target
26.7

25.3
24.2

25.0 23.8

Trend: The trend line indicates that the performance trend is positive with little variability of the direction of the trend line in predicting future
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OBJECTIVE 1: OPTIMIZE PATENT
APPLICATION PENDENCY

Accelerate Patent Processing

The USPTO maintained a focus on meeting the
administration’s FY 2019 Agency Priority Goal (APG)
of accelerating patent processing by reducing patent
application pendency to less than 15 months for first
action pendency and less than 24 months for total
pendency. This APG is one of four 24-month goals that
were set by the Department of Commerce at the end of
2017. In FY 2019, the USPTO achieved 14.7 months for
first action pendency and 23.8 months for total
pendency. Our success in meeting the APG is the direct
result of the efforts of our employees, at all levels, to
drastically improve analyses, streamline processes, and
clarify approaches that benefit currently filed patent
applications, as well as future patent applications.
These efforts included an emphasis on a first-in-first-
out management of examiner dockets at the patent-
examining level, which required complex data analysis
to better prioritize applications without sacrificing
quality, as well as increasing efficiencies to accelerate
the overall patent examination process at the
application-processing level.

Align Production Capacity with Incoming Workload
The Patents organization constantly reviewed pendency
within various areas to align production capacity with
incoming workload. Every year, analysis is performed to
determine the areas of high pendency, and new
examiner hires are placed in these areas. In addition,
throughout the year, work from areas of high pendency
is routinely redistributed to examiners in low pendency
areas where technology expertise overlaps. In FY 2021, a
new application routing process will be implemented,
which will further assist in normalizing pendency
throughout the examining corps.

Identify and Offer Additional Prosecution Options

The USPTO continued to evaluate programs designed to
advance the progress of a patent application and to
provide applicant assistance, including programs such as
Track One for Prioritized Examination, First Action
Interview Pilot Program, Quick Path Information
Disclosure Statement (QPIDS), the After Final
Consideration Pilot 2.0 (AFCP 2.0), and Patents 4
Patients (the Cancer Immunotherapy Pilot Program).
As a result of this continued evaluation, QPIDS was
established as a permanent program this year. In
addition, effective September 3, 2019, the limit on the



https://www.performance.gov/commerce/APG_commerce_1.html
https://www.uspto.gov/patent/initiatives/usptos-prioritized-patent-examination-program
https://www.uspto.gov/patent/initiatives/first-action-interview/full-first-action-interview-pilot-program
https://www.uspto.gov/patent/initiatives/first-action-interview/full-first-action-interview-pilot-program
https://www.uspto.gov/patent/initiatives/quick-path-information-disclosure-statement-qpids
https://www.uspto.gov/patent/initiatives/quick-path-information-disclosure-statement-qpids
https://www.uspto.gov/patent/initiatives/after-final-consideration-pilot-20
https://www.uspto.gov/patent/initiatives/after-final-consideration-pilot-20
https://www.uspto.gov/patent/initiatives/patent-application-initiatives/patents-4-patients
https://www.uspto.gov/patent/initiatives/patent-application-initiatives/patents-4-patients

number of Track One requests that may be granted in a
fiscal year was increased from 10,000 to 12,000.

Leverage Value Obtained from International

Work Products

The USPTO continued to be a global leader in developing
work-sharing programs that result in efficiencies for
patent applicants and examiners. The USPTO continued
to optimize its Patent Prosecution Highway (PPH)
programs, which have proven to increase efficiencies and
decrease costs for applicants filing in multiple offices.
The USPTO also continued its stewardship of the Global
Dossier, a set of business services that provide a single
point of access to related applications filed in multiple
patent offices at no cost to users. In addition, the USPTO
continued to pilot innovative collaborative search
programs to enhance predictability and reliability of IP
rights worldwide.

OBJECTIVE 2: ISSUE HIGHLY RELIABLE PATENTS

Deliver Effective and Efficient Programs

The Patent organization has been identifying ways to
improve efficiency, effectiveness, and accountability by
developing a framework to analyze alignment of activities
with the mission and role of the agency and by devel-
oping appropriate proposals that lead to improvement.
Table 6 provides the relative cost-effectiveness of the
entire patent examination process over time, or the
efficiency with which the organization applies its
resources to production.
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Refine Production Standards to Achieve Patent Quality
Expectations and Goals

The USPTO recently informed its examining corps of
significant updates, anticipated to take effect beginning
in FY 2020, which will bring processes that support
patent examination into better alignment with the
USPTQO’s goals of providing predictable and reliable
patents rights to stakeholders. In particular, these
updates revise the time allotted for the examination

of patent applications, the process for assigning appli-
cations to examiners (application routing), and the
evaluation of examiner performance of patent examining
duties via the examiner performance appraisal plan.

The new method for assigning examination time is more
transparent and flexible—it can be adjusted as the patent
examination job or prosecution conditions change. This
flexibility will allow maintaining the appropriate levels of
time needed to provide stakeholders confidence in the
certainty of any resultant patent rights, while also
enabling optimal pendency, cost, and quality levels.

The new application routing process will better match
the unique technological profile of each application with
the work experience of a particular examiner, thereby
enhancing the process of assigning applications to
examiners with the requisite expertise and experience.

The updated performance appraisal plan establishes
a roadmap for enhanced patent quality by providing
examiners with a list of exemplary practices in the areas

Table 6: TOTAL COST PER PATENT PRODUCTION UNIT

Fiscal Year
2014
2015
2016
2017
2018

2019 $5,142 $4,633

2020

Target met.

Target
$4,633

Actual

$4,786 $4,593

$5,220
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of search, clarity of the written prosecution record,

and principles of compact prosecution. This roadmap
provides a greater emphasis on search by highlighting
the importance of searching the inventive concept as
disclosed in an application so as to identify the best prior

art in the case at the earliest possible time in prosecution.

The USPTO Commissioner for Patents, Drew Hirshfeld, speaks at the
Women's Entrepreneurship Symposium. (Photo: Jay Premack/USPTO)

Increase Examiners' Ability to Obtain the Best Prior Art
During Examination

The USPTO provided many resources for examiners to
assist with prior art searches. These include making
available experts to help with search strategies based on
technology and classification, as well as assistance with
available search tools. There is also an effort underway
to determine how IT, such as artificial intelligence, can be
leveraged to assist with locating and retrieving relevant
prior art for examiners.

The USPTO also tested new processes via pilot programs
that can help with enhancing prior art searches. This
included, for example, collaborative search pilots among
not only USPTO examiners, but also among USPTO
examiners and examiners from foreign offices. The
USPTO also recently concluded a pilot program to help
examiners identify applications that would benefit from

a pre-search interview, so that easily resolved issues,
such as claim construction, can be addressed prior to
performing an initial prior art search.

The Post Grant Outcomes pilot program aimed to provide
examiners the most useful post grant information from
various sources, such as AlA trial proceedings before

the PTAB. The goal of this program is to improve the
consistency of patentability determinations in related
pending patent applications by notifying examiners when

they have an application related to an AlA trial pro-
ceeding, streamlining access to the contents of the AIA
trial proceedings, and determining and disseminating
best practices for evaluating those proceedings. At the
beginning of FY 2019, a feature was added to the exam-
ination toolkit to facilitate and assist an examiner to
readily access documents directly related to a pending
application. Since its launch, over 2,062 cases have been
identified as a part of this program. Post Grant Outcomes
serves to assist examiners in their examination process
by not only making access to prior art easier, but also by
fostering improved patent quality. For more information
on the Post Grant Outcomes Program, please visit the
Post Grant Outcomes website.

The Access to Relevant Prior Art Initiative explored ways
to import relevant prior art and supplemental infor-
mation by using script-based logic to identify appli-
cations automatically, subsequently using a machine-
learning algorithm in the processing of the identified
applications. Relevant prior art and supplemental
information would be imported from sources such as
related U.S. applications and counterpart foreign and
PCT applications. The initiative is being developed and
released in phases. Phase 1launched in FY 2019 to a
limited group of art units and imports prior art from an
immediate U.S. parent application. A user interface was
developed and implemented for examiners to allow them
to review and consider all imported prior art.

Provide Clear Patent Examination Guidance: Subject
Matter Eligibility and 35 U.S.C. § 112 Guidance

The USPTO issued new subject matter eligibility
guidance in a Federal Register notice published on
January 7, 2019, revising the procedure for determining
whether a patent claim or patent application claim is
directed to a judicial exception—a law of nature, natural
phenomenon, or an abstract idea—under the first step of
the Mayo/Alice framework. The guidance is designed to
increase the certainty and predictability of the patent
eligibility analysis and to clarify the analysis to guide
examiners and the public in finding the appropriate lines
to draw with respect to patent eligible subject matter.

The USPTO also issued new guidance, in a Federal
Register notice published on January 7, 2019, for the
examination of claims in patent applications that contain
functional language, particularly patent applications in
which functional language is used to claim computer-
implemented inventions. The new guidance addresses


https://www.uspto.gov/patent/initiatives/post-grant-outcomes

written description and enablement issues under

35 U.S.C. § 12(a), particularly relating to computer-
implemented functional claims that recite only the idea
of a solution or outcome to a problem without reciting
how the solution or outcome is accomplished. The new
guidance also addresses issues related to the examin-
ation of computer-implemented functional claims having
means-plus-function limitations under 35 U.S.C. § 112(f).

Improve Content, Delivery, and Timeliness of Technical
and Legal Training

Training for patent examiners at all levels is critical to
producing reliable and predictable IP rights, and the
USPTO is committed to providing the best training

to its examiners.

As noted in a previous section, the USPTO issued new
subject matter eligibility guidance in 2019. Training
for USPTO personnel began on the same day as the
guidance’s publication. Although all patent examiners
received training, those examiners that were most
impacted by the guidance received more in-depth
training and received additional follow-on training
later in the year. The USPTO also provided training
for its external stakeholders via online sessions and
posted the training materials on the USPTO website
for anyone to review. These trainings were well-
attended and positively received.

The USPTO also focused on improving examiners’ ability
to access prior art in light of the ever expanding amount
of prior art and the numerous ways in which it can

be accessed. As part of this effort, the USPTO made
training available for examiners on searching non-patent
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literature, which was tailored to the technology in which
they examine. The USPTO also continued to collaborate
with its stakeholders to provide technical training for
examiners to enhance their subject matter expertise.

For example, the Patent Examiner Technical Training
Program (PETTP) provided a forum for industry and
academia experts to voluntarily provide technical
training to patent examiners. In addition, the Site
Experience Education (SEE) program provided an
opportunity for commercial, industrial, and academic
institutions to voluntarily host patent examiners for
technical site visits. Both of these programs—PETTP and
SEE—helped keep patent examiners trained and updated
on the latest technologies and innovations in their field
of examination.

OBJECTIVE 3: FOSTER INNOVATION THROUGH
BUSINESS EFFECTIVENESS

Use Patent Quality Data to Identify Areas

for Improvement

The USPTO continues to evaluate patent quality by
measuring and evaluating its work products. Review
quality assurance specialists from the Office of Patent
Quality Assurance (OPQA) review a random sample of
employee work products for compliance with Title 35 of
the U.S.C. and the relevant case law at the time of the
patentability determination. The feedback and data
obtained from these reviews allows the USPTO to better
identify quality trends earlier in the examination process
and to address any issues with corrective measures, such
as training. In FY 2019, OPQA completed 12,000 reviews.
Table 7 shows the results in correctness of office actions
that the USPTO achieved during FY 2019.

Table 7: PATENT CORRECTNESS INDICATORS

Statute
35U.S.C.§101
(including utility and eligibility)
35U.S.C. §102
(prior art compliance)
35U.S.C. §103
(prior art compliance)

35 U.S.C. §112(a),(b)
(including (a)/(b) rejections related to 35 U.S.C. § 112(f))

Goal Actual

97.7%
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The USPTO also captures external perception of USPTO
quality through semi-annual surveys. The external survey
is sent to approximately 3,000 randomly selected,
frequent-filing customers and is used to help validate the
USPTQO’s internal quality data. The survey focuses

on the extent to which examiners adhere to rules and
procedures; the correctness, clarity, and consistency

of rejections made; and overall examination quality.

Stakeholder satisfaction with overall examination quality
continues to rise in the survey with approximately 10
stakeholders now citing quality as Good or Excellent for
every stakeholder that reported quality as Poor or Very
Poor in the most recent survey.

Another effort to provide feedback to examiners on
searching prior art in FY 2019 is a pilot program called
OPQA Feedback on Search. As part of this pilot, quality
reviewers from OPQA perform searches in a random
sample of applications and provide the examiner a
feedback report, which includes the reviewer’s strategy
plus feedback related to the examiner’s search. The
examiner and the reviewer also have an opportunity

to discuss their strategies in a meeting. This pilot is
currently ongoing with results expected next fiscal year.

Enhance Patent Customer Experience

The USPTO continued to assist small businesses and
under-resourced inventors through pro se assistance and
education and outreach programs. The Pro Se Assistance
Center helped make the patent system more transparent
and reduced obstacles for unrepresented patent appli-
cants through targeted outreach efforts via walk-in,
one-on-one assistance, telephone, email, and at edu-
cation and outreach events.
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The USPTO collaborated with other federal government
agencies to deliver outreach programs to increase
knowledge and awareness of the benefits and importance
of IP and the various USPTO resources available to assist
small businesses and independent inventors in navigating
through the patent system and obtaining and maintaining
the appropriate protection for their inventions. For a

more in-depth discussion about this subject, please

see Mission Support Goal, Objective 4, “Enhance the
USPTQO’s Interactions with Internal and External
Stakeholders and the Public at Large” on page 97.

The USPTO also captured external perception of USPTO
quality through semi-annual surveys. The external survey
was sent to approximately 3,000 randomly selected,
frequent-filing customers and was used to help validate
the USPTQO's internal quality data. The survey focused on
the extent to which examiners adhere to rules and
procedures; the correctness, clarity, and consistency of
rejections made; and overall examination quality.
Stakeholder satisfaction with overall examination quality
continued to rise in the survey with approximately 10
stakeholders now citing quality as Good or Excellent for
every stakeholder that reported quality as Poor or Very
Poor in the most recent survey.

Education and assistance to independent inventors
was also provided virtually via the Inventor Info Chat
and Patent Virtual Assistance program (currently in
collabor-ation with seven Patent and Trademark
Resource Centers (PTRCs)). More information about
the Pro Se Assistance Program is available online.

USPTO Director Andrei lancu at the USPTO Community Day. (Photo: Jay Premack/USPTO)


https://www.uspto.gov/patents-application-process/inventor-info-chat?MURL=InventorInfoChat
http://www.uspto.gov/ProSePatents

Support the Pro Se Art Unit

Established in October 2014, the USPTQO’s Pro Se Art Unit
continued to provide dedicated educational and practical
resources to small businesses, independent inventors,
and under-resourced inventors. In FY 2019, around 1,200
patents were granted in applications handled by exam-
iners in the Pro Se Art Unit. Through education and
enhanced customer service, the Pro Se Art Unit helped
increase accessibility to patent protection with almost
37 percent of all pro se applications examined by the

Pro Se Art Unit resulting in a patent grant. In addition,
examiners in the Pro Se Art Unit worked with unrepre-
sented applicants in thousands of applications to help
make the patent system more transparent and under-
standable. By working proactively with unrepresented
applicants, from filing through disposal, the USPTO
hopes to identify, streamline, and ameliorate procedural
obstacles for first-time filers. Over 5,450 pro-se-filed
applications were assigned to the Pro Se Art Unit as of
the end of FY 2019.

In addition, best practices were shared internally with
patent examiners in “Working with Pro Se Applicants”
refresher training and externally through Inventor’s Eye
articles, webinars, and a newly developed Pro Se Basic
Training Series.

Engage Through Customer Partnership Meetings

The USPTO continued to enhance customer partnerships
in an effort to provide an informal conduit for all stake-
holders to share insights and experiences that improve
patent prosecution in specific technology areas. The
USPTO hosted almost a dozen Customer Partnership
Meetings this year across multiple technology centers
(TCs), including those focused on communications

(TC 2600), biotechnology/chemical/pharmaceutical
(TC1600), mechanical disciplines (TCs 3600/3700),
semi-conductor and other electrical arts (TC 2800), and
business methods (TC 3600). The USPTO also hosted

a “Design Day” and “Partnering in Patents” events. This
increased interactivity between the USPTO and external
stakeholders in specific technology areas aims to en-
hance relationships and improve resolution of future
prosecution-related issues. For more information on
Customer Partnership Meetings, please visit the
Customer Partnership Meeting website.
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OBJECTIVE 4: ENHANCE OPERATIONS OF THE
PATENT TRIAL AND APPEAL BOARD

Enhancing the Consistency, Transparency, and
Certainty of Patent Trial and Appeal Board Proceedings
A number of improvements to PTAB processes and
proceedings have been made to enhance PTAB oper-
ations, as well as the consistency, transparency, and
certainty of ex parte appeals and AlA trial proceedings.

First, PTAB processes for issuing precedential and
informative decisions have been set forth in a standard
operating procedure to increase the number of prece-
dential decisions that govern PTAB proceedings. In the
past, the PTAB issued only a handful of precedential and
informative decisions every few years. Under its new
process, 16 precedential decisions and eight informative
decisions have already been designated within the first
year on a wide variety of topics, ranging from discre-
tionary denial of institution to live testimony at oral
hearings to submission of new evidence at the rehearing
stage. In addition, a precedential opinion panel was
established, consisting of the director, commissioner for
patents, and chief administrative judge in order to issue
decisions on topics of importance. This precedential
opinion panel has issued two precedential decisions and
has one additional decision in process.

Second, the PTAB has made several revisions to the AIA
trial procedures. PTAB changed the standard used to
construe patent claims in AlA trials to match that applied
by the federal district courts. PTAB also established a
pilot program to revamp the claim amendment process
in AlA trials, offering preliminary guidance to patent
owners on a first set of proposed amended claims as well
as the opportunity to present a second set of amended
claims. PTAB also published a notice in the Federal
Register to explain alternative ways that patent owners
might secure amended claims outside of the trial process
through the use of reissue and reexamination procedures.
PTAB likewise issued a second update to the trial
practice guide to capture existing PTAB practices in
writing, including topics such as additional discovery,
joinder, and multiple petitions.



https://www.uspto.gov/patent/cpm
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Third, PTAB conducted training for all administrative
judges to ensure consistent application of the 2019
Revised Patent Subject Matter Eligibility Guidance. Of
the eight decisions designated as informative in 2019,
five aim to aid examiners and the public in understanding
how to apply the 2019 Revised Patent Subject Matter
Eligibility Guidance.

The PTAB continues to collect public input and to
carefully evaluate its proceedings to identify additional
improvements. All the while, PTAB has successfully met
all statutory deadlines for AlA trials and has continued
to work through the oldest appeals in an effort to meet
its appeal pendency goal of 12 months. PTAB will con-
tinue to manage resources to equalize pendency across
all technologies. PTAB also expects to bolster its engage-
ment efforts with the venture capital and independent
inventor communities to educate them about ex parte
appeals and AlA trials. In the past, PTAB did not have
much interaction with these communities and has
determined that mutual benefit could be gained through
more frequent collaboration.

Enhance PTAB Operations

The PTAB has taken steps to strengthen its infrastructure
to better support ex parte appeals and AlA trial pro-
ceedings by enhancing IT capabilities and the usage

of hearing facilities in the regional offices.

The USPTO maintains hearings rooms for use by the
public in all four regional offices—Midwest, Texas, Rocky
Mountain, and Silicon Valley. The parties to an AlA trial
proceeding or an ex parte appeal can appear and present

UNITED STATES

PATENT AND TRADEMARK OFFICE

argument from any of these locations. To facilitate
hearing attendance from a regional office, the PTAB has
taken steps to update the technology available in these
remote hearing rooms. Specifically, the PTAB has
equipped the hearing rooms with additional screens to
offer supplemental views of the administrative judges,
the counsel, and any demonstratives that the parties
may want to present. The PTAB has completed these
audiovisual updates in Denver and similarly will update
the other hearing rooms in the coming months.

The PTAB also has offered more opportunities to view a
proceeding from one of the regional offices. For example,
the PTAB has updated its hearing orders to give parties
the option of requesting remote hearing attendance from
any regional office. Upon the grant of such a request,
counsel may appear at a hearing at USPTO headquarters,
whereas in-house counsel or the client may watch from
the approved regional office and thus increase the
accessibility of PTAB proceedings. PTAB intends to
monitor usage of its remote hearing rooms and seek
opportunities to educate the public about the availability
of these facilities.

PTAB continues to train and develop its management
team through weekly educational sessions and an annual
off-site training day. In addition, PTAB has established
more regular and effective lines of communication and
feedback from management to all levels within the
organization. Through these interactions, PTAB aims to
maintain strong employee engagement, low attrition, and
to foster a fully committed workforce.

Marylee lenkins

Andrei lancu

Quarterly meeting of the Patent Public Advisory Council on May 2, 2019, at the USPTO. (Photo: Jay Premack/USPTO)



TRADEMARKS:

STRATEGIC GOAL I

A trademark or service mark is a word, name, symbol, device, or any
combination thereof. It distinguishes the goods and services of one
seller or provider from those of others and indicates the source of
the goods and services. Federal registration of a mark is not required
but has several advantages, including notice to the public of the
registrant’s claim of ownership of the mark, legal presumption of
ownership nationwide, and a presumption of the exclusive right to use
the mark on or in connection with the goods and services identified
in the registration. A registered trademark may be recorded with the
U.S. Customs and Border Protection. The U.S. Customs and Border
Protection has the ability to obtain and seize imported goods that
violate a registered trademark owner’s IP rights in the United States.

For an overview of the trademark application, registration, and
maintenance process, visit www.uspto.gov/trademarks-getting-
started/trademark-process.



http://www.uspto.gov/trademarks-getting-started/trademark-process
http://www.uspto.gov/trademarks-getting-started/trademark-process
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OPTIMIZE TRADEMARK QUALITY AND TIMELINESS

OBJECTIVE I: OPTIMIZE TRADEMARK
APPLICATION PENDENCY

The USPTO implements trademark laws of the United
States for the benefit of consumers and businesses.
Federal trademark registrations facilitate the protection
of goods and services and allow consumers to better
identify their choices in the marketplace. The USPTQO’s
Trademarks operations are guided by the strategic goal to
optimize trademark quality and timeliness.

The USPTO provides high-quality trademarks within
target pendencies. Pendencies measure trademark
timeliness. For well over a decade, first actions have been
provided in fewer than 3.5 months, and trademarks have
been registered in fewer than 12 months, on average.

The USPTO and its trademark stakeholders consider
these pendency rates to be optimal. Average first action
pendency was 2.6 months at the end of FY 2019, having
declined from 3.4 months at the end of FY 2018 as a
result of a pendency initiative and in spite of a 5.4 per-
cent increase in applications. In FY 2019, the number of
trademark applications processed completely electron-
ically continued a positive trend to 88.4 percent. First and
final action compliance rates, which measure trademark
quality, exceeded 96 percent this fiscal year. The USPTO
is positioned to maintain this strong performance as
filings continue to increase.

Trademarks works closely with stakeholders to develop
pendency goals that maintain an optimal pendency level,
increase examination efficiency, and meet the
expectations of the IP community. The organization
balances examination capacity with incoming
applications and inventory by using production
incentives, overtime, career development details, and
additional staffing.

The economy is resilient, but a measure of uncertainty is
inevitable in a competitive global market. This reality
contributes to volatility and challenges in the USPTO'’s
ability to project application filings levels and to develop
precise forecasts. Despite these factors, the USPTO
managed resources and staffing this year to maintain the
timeliness that stakeholders have come to expect.

The organization expects an increase of 2.8 percent in
trademark filings in FY 2020. The Trademarks organization

will continue to monitor the economy and other factors
and adjust resources to ensure that capacity meets the
expected increase in application volume.

Achieve Optimal Pendencies

First action pendency measures the time between receipt
of a trademark application and when the USPTO makes
an initial decision. In FY 2019, first action pendency

was 2.6 months, within the optimum target range of
2.5-3.5 months.

The average number of months from date of filing to
notice of abandonment, notice of allowance, or
registration is total pendency. Trademarks averaged 9.3
months in FY 2019 and has sustained optimal pendency
(see Tables 8 and 9). This is an important indicator for
stakeholders when making business decisions.

Efficiencies Gained Through Electronic Processing
Electronic processing of trademark applications
throughout the entire prosecution cycle increased to
88.4 percent of applications disposed in FY 2019, as
shown in Table 10. The USPTO will continue to engage
with the public to identify ways to streamline processes,
lessen the financial burden on applicants by offering fee
options, and efficiently process trademark applications to
maintain optimal pendencies.

In FY 2018, the USPTO proposed a new rule to ensure
exclusive electronic filing and communication. In Federal
Register, 83 Fed. Reg. 24701, the agency proposed to
amend the rules for filing trademark cases and the rules
related to the Madrid Protocol for international registration
of marks. The new rule mandates electronic filing of
trademark applications and submissions associated with
trademark applications and registrations, and it requires
the designation of an email address for receiving USPTO
correspondence. The USPTO later published a new rule
(84 Fed. Reg. 37081), which delayed implementation from
October 5, 2019, to December 21, 2019. Complete end-to-
end electronic processing of trademark-related sub-
missions improves administrative efficiency through
electronic file management, optimized workflow pro-
cesses, and reduced processing errors. The electronic
filing requirement also ends the subsidization of paper
filing by electronic filers.
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Table 8: TRADEMARK AVERAGE FIRST ACTION PENDENCY (MONTHS)

Fiscal Year Target Actual

2014 25-35 3.0

2015 25-35 29
2016 | 25-3.5 3.1

2018 3.4

2020 ‘

Target met.

Trend: The trend line indicates that the performance is meeting goals within the expected target range of 2.5 to 3.5 months. Additional discussion
for this measure can be found on page 60.
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Table 9: TRADEMARK AVERAGE TOTAL PENDENCY (MONTHS)

Fiscal Year Target Actual
2014 | 12.0 9.8

2017 12.0 9.5
2019 12.0 9.3

Trend: The trend line indicates that the performance trend is meeting goals within the target range. Additional discussion for this measure can
be found on page 60.

Target met.
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Table 10: TRADEMARK APPLICATIONS PROCESSED ELECTRONICALLY
Fiscal Year
2014 |
2015
2016
2017
2018
2019

Actual
80.7%
82.2%
84.8%
86.5%

Target
78.0% |
80.0%

82.0%
82.0%

87.9%

86.0%
88.0%

88.4%

2020 |

Target met.

88.0%

Trend: The trend line indicates positive performance. Additional discussion for this measure can be found on page 60.
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OBJECTIVE 2: ISSUE HIGH-QUALITY
TRADEMARKS

Trademark examination quality is determined by the first
and final compliance rate. Quality is assessed through an
in-process review of the decisions made by the USPTO
concerning compliance with the Trademark Act. Reviews
are completed on first office actions and the examining
attorney’s final action approval or denying registration of
a mark (see Tables 11and 12).

Quality measurement takes into account adherence to
registrability standards and the comprehensive excellence
of USPTO actions, including research, writing, legal
decision-making, and evidence. Trademarks routinely
achieves quality targets and sustains high performance by
standardizing training and feedback, promoting electronic
filing and processing, increasing use of online tools and
enhanced processes, and adopting more rigorous
customer-centric measures. All three Trademark quality
targets were met again in FY 2019, demonstrating the
effectiveness of the organization’s specialized training,
online tools, and enhanced communication. The first
action compliance rate is the total number of first actions
without substantive decision-making errors made,
substantive decision-making errors missed, and/or

substandard refusals under Section 2 of the Trademark
Act divided by the total number of first actions reviewed.
The final compliance rate is the total number of cases
without substantive decision-making errors divided by the
total number of reviewed final actions and cases approved
for publication.

The USPTO has consistently exceeded its targets for the
Exceptional Office Action, the most comprehensive quality
measure (see Table 13). This illustrates the USPTO’s
commitment to ongoing excellence in searching, devel-
oping supporting evidence, writing office actions, and
communicating decisions. The measure demonstrates the
USPTO's holistic approach to quality and is calculated by
the number of cases in which (a) there are no decision-
making errors of any kind, (b) the search is sufficient, and
(c) the writing and evidence for every issue raised is rated
as excellent divided by the total number of first actions
reviewed. The USPTO continues to concentrate on
trademark quality by developing guidelines specific

to quality review findings. The target has been raised
consistently to reflect not only the new level of quality,
but also to consider the impact of hiring a significant
number of new examining attorneys and implementing
new procedures or processes.
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Table 11: TRADEMARK FIRST ACTION COMPLIANCE RATE

Fiscal Year

Target met.

Target

95.5%
95.5%

Actual
95.8%
96.7%

96.9%

96.4%
95.5%

Trend: The trend line indicates that the performance is maintaining standards within the target. This measure is the percentage of applications
reviewed meeting the criteria for decision making for the first office action under the Trademark Act. Additional discussion for this measure can be

found on page 62.
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+ Summary of US. counsel rule
+ Implementation in TEAS forms
« Examination requirements

+ IT system changes

» Resources

Mandatory training session for Trademark examining attorneys at the
USPTO. (Photo: Jay Premack/USPTO)

The USPTO continues its multifaceted training program
for its trademark examining attorneys and support staff.
New examining attorneys are first trained in the class-
room and then work with a mentor for an extended
period. Experienced examining attorneys are provided
with continuing training resources to improve perfor-
mance. This includes in-house legal training by the
USPTO’s Office of Trademark Quality Review, ongoing
trademark case law updates, and examination guidelines
provided by the Legal Policy Office. The USPTO provides
continuing legal education on relevant industry topics by
outside lawyers and stakeholders and offers continued

training on best practices to utilize IT to provide new
research resources and procedures to minimize errors.
The USPTO continues to engage stakeholders in
verifying trademark quality findings; offering user-
group-provided, industry-specific training; and
working with industry experts on updating identifi-
cations for goods and services. The USPTO provides
regular meetings and roundtables with outside consti-
tuent groups, a customer call center, and an email box
for direct communication with customers who provide
valuable feedback about examination quality.

Table 14 shows how the USPTO evaluates the
efficiency of the trademark examination process, as
measured by the average cost of a trademark disposal
compared with trademark direct and indirect costs.
This efficiency measure is calculated by dividing total
expenses associated with the examination and
processing of trademarks (including associated
overhead and allocated expenses), as well as multi-
year investments in IT by outputs or office disposals.
Actual results are based on total trademark-related
expenditures office-wide compared with office
disposals (e.g., abandoned and registered
applications, etc.).
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Table 12: TRADEMARK FINAL COMPLIANCE RATE
Fiscal Year Target Actual
2014 97.0%
2015 97.0%
2016 97.0%
2017 97.0%

2018 97.0%

2019 97.0%
2020 97.0%

Target met.

Trend: The trend line indicates that the performance is maintaining standards within the target. This measure is the percentage of applications
reviewed meeting the criteria for decision making for registration based on the examiner's approval or denial of the application including first office
actions under the Trademark Act. Additional discussion for this measure can be found on page 62.
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Table 13: TRADEMARK EXCEPTIONAL OFFICE ACTION
Fiscal Year Target Actual

2014 28.0%

36.0%

2016 40.0%

2017 40.0%

2018 45.0%

2019 46.0%
2020 47.0%

Target met.

Trend: The trend line indicates positive performance. Additional discussion for this measure can be found on page 62.
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Table 14: TOTAL COST PER TRADEMARK OFFICE DISPOSAL

Fiscal Year
2014
2015
2016
2017

2018
2019
2020

Target not met.

Target

Actual
$650
$673
$590
$561
$540
$536
$575

OBJECTIVE 3: FOSTER BUSINESS
EFFECTIVENESS

Deliver a Comprehensive Information

Technology Solution

In July 2019, USPTO senior leaders agreed to a new
approach to deliver a full IT suite of applications to the
Trademark business unit. Execution of an approximate
three-year effort is scheduled to begin in the second
quarter of FY 2020.

This new platform supplements the TMNG investment,
which was launched in 2010 to replace legacy IT systems
within the Trademark business unit. The initial goal of
TMNG was to provide a web-based, cloud-enabled, and
user-centered, end-to-end solution that was faster, more
practical, more feature-rich, and more reliable for USPTO
employees, trademark applicants, trademark owners,
and the public at large. Given its scope, TMNG was
sequenced into several “investments,” a term applied

to a significant IT effort aimed at solving a defined
business problem or need. The first phase of the TMNG
initiative was a successful investment to dissociate
Trademark IT systems from Patent IT systems by using
“separation and virtualization.” The Trademark Status
and Document Retrieval (TSDR) application was also
delivered as part of the original TMNG investment.

Once the original TMNG investment was closed, the
TMNG-2 investment commenced. The goal of TMNG-2
was to replace Trademark end-to-end workflow appli-
cations in a multi-year agile development effort. A
second investment was established at the same time
to replace the legacy intake applications, to build a next
generation identification manual, and to develop an

electronic registration process. The identification manual
and the electronic registration process were delivered as
planned, but a replacement of legacy intake applications
has not been delivered. After Phase 1, the subsequent
investments were not delivered as planned. Upon review
and evaluation before and during ongoing planning and
prioritization discussion across the enterprise, resources
for the remaining originally planned investments have
been redirected for continued work in a new project.
Much of TMNG remains viable, and the new project will
leverage a great deal of what was previously developed
and delivered. It will also introduce artificial intelligence
and machine-learning solutions, as well as robust
analytical and quality-enhancing features to ensure that
the USPTO remains the global gold standard for IP
electronic intake, processing, and mark certification.

Leveraging Business and Artificial Intelligence to
Enhance Operations

The USPTO increased its use of business intelligence
technologies to analyze data and produce usable
information to help management make informed
business decisions. In FY 2019, the Trademark Analytics
group collaborated with stakeholders across the
Trademark organization to build data models and to
create dashboards and data visualizations. These tools
help establish production targets and optimize staffing,
as well as monitor production, pendency, and inventory.
The results of these efforts were leveraged to drive
training, improve processes, and achieve consistency
across Trademarks. The impact to Trademarks has been
positive, and in turn, has resulted in an increase in data
requests from internal stakeholders throughout the
USPTO. Over the next several years, the USPTO plans to
build on this success by introducing artificial intelligence
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capabilities to enhance predictive capabilities to more
proactively meet the needs of Trademarks. Envisioned
artificial intelligence capabilities will allow for more rapid
and extensive image-searching, more tools to determine
and mitigate fraudulent activities, and automated
processes to increase production and improve quality.

Reducing Improper and Suspicious Filings and
Safeguarding the Registry

In FY 2019, the USPTO increased investments to target
possibly fraudulent/bad faith trademark application
filings and to help strengthen the integrity of the
Trademark Register. The USPTO received a record
673,233 trademark application classes in FY 2019, but
the agency also experienced increases in possibly
fraudulent/bad faith trademark application and
registration maintenance filings, which contribute to
trademark cluttering (i.e., trademarks on the register that
are not in use). Although the majority of filings are
legitimate, some come with fake or altered specimens of
use and false claims of use in U.S. commerce, and many
appear to be pro se but are actually filed by unauthorized
individuals from the filing country. A large percentage of
these applicants choose the most economical filing
option, but these applications can be expensive for the
USPTO to examine, which poses financial risk to the
organization. We have found that at least one country
offers financial incentives to its citizens to encourage
application filings outside of the country, which may
partially explain filing increases in the United States. In
response, the USPTO has taken a number of regulatory,
operational, and administrative actions to address these
challenges, which include:

s U.S. Counsel Rule: Effective August 3, 2019, the
USPTO requires trademark applicants, registrants,
and parties before the TTAB not domiciled in the
United States to retain U.S. counsel so that there
is a U.S.-licensed attorney responsible for the
application and all other matters before the USPTO.
The attorney is required to confirm that he or she
is an active member in good standing of the U.S.
bar. The new rule promises to be instrumental in
ensuring the accuracy of submissions to the USPTO
and helping enforce foreign applicant compliance
with U.S. statutory and regulatory requirements.

* Random Audits: To maintain a trademark
registration, between years five and six after the
date of registration and every 10 years after the date

of registration, a registrant must file a maintenance
document certifying that the mark is being used

on all goods and services listed in the registration
and must provide a specimen of use for each class
of goods or services in the registration. The USPTO
randomly audits maintenance documents and asks
for additional proof of use for two additional goods
or services in each class. If the registrant responds
without providing the requested information,

the USPTO requests proof of use for all goods

and services in the registration. More than 60
percent of audited registrations have at least one
good or service that must be deleted due to non-
use. The USPTO recently doubled the number of
registrations it audits to 5,000 per year based on
the results of the initial effort.

Refusals of Registrations: The USPTO updated its
guidance to examining attorneys regarding reviews
of specimens of use that appear to have been
digitally altered or mocked-up. Examining attorneys
now issue a refusal to register when a specimen

is suspicious, along with an inquiry requesting
additional information regarding use.

Specimen Database: The USPTO is working

to develop a searchable database of specimens
so that it can better detect when the same
image has been used by multiple applicants
for different marks.

Post-Registration Proceedings: The TTAB
implemented a pilot program to identify procedures
to accelerate disposition of cases claiming non-use
or abandonment.

Exclusion Orders: The Commissioner for
Trademarks has excluded specific foreign
practitioners from appearing before the USPTO
when appropriate.

Secure Login: As of October 26, 2019, the USPTO
requires all applicants filing a trademark document
to log in through myuspto.gov in order to file. By
early 2020, this process will also require identi-
fication authentication.

Plain English Declaration: In the declaration, an
applicant or registrant makes a series of sworn
statements regarding ownership and use of the
mark on the listed goods and services. The USPTO
has revised the declaration to make it more
readable and understandable and to require that


https://my.uspto.gov/?Y5WC4VLoegh40jrgkuOjnyiDfp64T9lT

boxes be checked by the signatory to make
the declaration easier for the declarant to read
and confirm.

These specified actions demonstrate the USPTO'’s
commitment to protecting trademarks, but our efforts
have also received national legislative attention. On July
18, Commissioner Mary Boney Denison testified before
the U.S. House Subcommittee on Courts, Intellectual
Property, and the Internet. The hearing, titled “Count-
erfeits and Cluttering: Emerging Threats to the Integrity
of the Trademark System and the Impact on American
Consumers and Businesses,” featured expert testimony
from leaders across the federal, academic, and not-for-
profit sectors. Commissioner Denison provided an
overview of the challenges and detailed the USPTO’s
current and planned efforts to strengthen the accuracy
and integrity of the U.S. trademark register. For more
details, please refer to Commissioner Denison's state-
ment on the U.S. House Committee on the Judiciary's
website or watch the hearing.

Improving the Customer Experience

Trademarks continued to execute a customer experience
strategic plan to provide consistent, clear, and intuitive
services to trademark customers. This focus on customer
experience—what a customer thinks, feels, and does
during interactions with the USPTO—enables the
Trademarks business unit to bring customers to the
center of what it does. In FY 2019, Trademarks
implemented four customer surveys across various
customer touchpoints. This included a survey on our
office actions (official letters) sent during the exam-
ination of a trademark application to an applicant from

a Trademark examining attorney. Placing a survey

at this touchpoint enables the USPTO to gain insight
into the customer experience as our staff conveys
critical information to our customers for the first time.

The Trademarks business unit met all requirements
associated with the Customer Experience Cross-Agency
Priority Goal 4, established in the President’s manage-
ment agenda. The requirements, outlined by OMB in
Circular A-11, Section 280, include conducting a customer
experience maturity self-assessment and developing a
customer experience action plan. The USPTO is also
required to collect customer sentiment data and report
specific data sets in dashboards to OMB, which will make
the information publicly accessible.
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USPTO Commissioner for Trademarks, Mary Boney Denison, gives
a statement and testimony on emerging threats to the integrity of
the trademark system to the U.S. House Committee on the Judiciary,
Subcommittee on Courts, Intellectual Property, and the Internet during a
hearing in the Rayburn House Office Building. (Photo: Jay Premack/USPTO)

Education and Outreach

The USPTO engages with small businesses around the
country with information about trademark basics,
enforcement measures, and tools for protecting and
enforcing trademark rights. These educational programs
and materials target groups generally not acquainted
with trademark information, such as non-trademark
attorneys, the small business community, the entrepren-
eurial community, and students. The USPTO also part-
ners with colleges and universities, entrepreneurship
clubs, and similar groups to present lectures on trade-
marks and the importance of a strong mark that is both
federally registrable and legally protectable.

The Trademarks organization recently launched a five-
year nationwide public awareness anti-counterfeiting
campaign, which is now in the research phase. On June 6,
the USPTO hosted an anti-counterfeiting and brand
protection event with The McCarthy Institute and the
OPIA at USPTO headquarters in Alexandria, Va. Event
participants included policymakers, practitioners,
business owners, and USPTO staff. Topics included
fighting counterfeits in a global market, utilizing new
technologies to protect brands, enlightening allies in
the fight against counterfeiting, consumer protection,
and the role of government.

Providing Access to Pro Bono Trademark Legal Services
Through Law School Clinics

The USPTO assists patent and trademark applicants by
providing pro bono services through its Law School Clinic
Certification Program, which includes 52 actively part-
icipating colleges and universities. The program benefits
both law school programs and the business owners they
represent in filing applications and obtaining trademark


https://docs.house.gov/meetings/JU/JU03/20190718/109812/HHRG-116-JU03-Wstate-DenisonM-20190718.pdf
https://docs.house.gov/meetings/JU/JU03/20190718/109812/HHRG-116-JU03-Wstate-DenisonM-20190718.pdf
https://www.bing.com/videos/search?q=counterfeits+and+cluttering&view=detail&mid=22C554D6241D97ECEE2B22C554D6241D97ECEE2B&FORM=VIRE
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protection. The selection committee chooses schools
based on their solid IP curricula, pro bono services to the
public, and their community networking and outreach.
The program enables law students enrolled in parti-
cipating schools to process patent and trademark
applications before the USPTO under the close guid-
ance of an approved faculty supervisor. In FY 2019,

633 trademark applications were filed through the
program, compared with 581in FY 2018.

For a more in-depth discussion on pro bono services, see
Mission Support Goal, Objective 4, “Enhance Internal and
External Relations” on page 97.

Collaboration with Global Peers and Stakeholders

The Trademark organization works in close cooperation
with its international IP partners to exchange ideas for
the benefit of the trademark community. The 2019 TM5
(comprised of the five largest trademark offices world-
wide) Midterm Meeting was held on May 18, 2019, in
Boston, Mass. TM5 is comprised of the China National
Intellectual Property Administration, the European Union
Intellectual Property Office (EUIPO), the Japan Patent
Office (JPO), the Korean Intellectual Property Office
(KIPO), and the USPTO. A central part of the meeting
focused on the progress of 15 cooperative projects on

a wide range of topics, including bad faith trademarks,
quality management, user association involvement, and
image search.

At the associated TM5 User Session, the five offices
reported on their latest initiatives and cooperative
projects with approximately 50 representative users from
various countries. The next TM5 annual meeting will be
held in Tokyo, Japan, in December 2019.

For further information on international cooperation, see
Strategic Goal Ill, Objective 2, “Provide Leadership and
Education on International Intellectual Property Policy
and Awareness" on page 75.

OBJECTIVE 4: ENHANCE OPERATIONS OF THE
TRADEMARK TRIAL AND APPEAL BOARD

The TTAB continues to monitor and evaluate the impact
of the January 14, 2017, amendments to the Rules of
Practice in Trademark cases. The transition to mandatory
electronic filing and electronic communication between
the parties has been successful and has contributed to
the enhancement of operations at the TTAB. TTAB

continues to issue precedential orders that clarify and
interpret certain aspects of the rules.

The TTAB continues to market to parties in trial cases
the use of streamlined processes and procedures,
including customizable variations of the accelerated case
resolution (ACR) process, and FY 2019 saw an increase
in the number of cases in which parties agree to use
some form of ACR. Further, as part of the USPTO'’s
ongoing effort to improve the accuracy of the U.S.
Trademark Register, TTAB is engaged in an expedited
cancellation pilot program. The program uses existing
ACR tools in a targeted effort to expedite cancellation
cases involving assertion of abandonment and non-
use claims.

In the first year of the pilot, more than 160 cases were
identified as eligible for the program, with nearly 90
conferences held involving the parties and both a TTAB
attorney and an ATJ. Parties in 15 cases agreed to use
some form of ACR, whereas many others agreed to
consideration of the possibility of the program.
Settlement of many cases has been facilitated by TTAB
participation in the parties’ mandated conferences.

The TTAB expanded its call for stakeholder input on the
Standard Protective Order and received additional public
comment through June 2019. The FY 2019 call for
comments sought more specific comments than the

FY 2018 call by asking more targeted questions and by
marketing the call for comments more directly to various
bar groups and organizations of customers. The effort
resulted in an increased number of comments. Additional
comments are still welcome.

Quarterly meeting of the Trademark Public Advisory Committee (TPAC)
on July 26, 2019, at the USPTO. Left to right: TPAC Vice Chair Elisabeth
Escobar and Commissioner for Trademarks Mary Boney Denison. (Photo:
Jay Premack/USPTO)



TTAB remains committed to the transparent reporting
of data and performance measures and continues to
report its statistics and trends to the TPAC and at
stakeholder events and Continuing Legal Education
programs throughout the year. As of the end of FY 2019,
the number of new cases being commenced, including
appeals and trial cases, increased by 6.2 percent above
the filing level for FY 2018. More significantly, the
number of cases (appeals and trials) maturing to the
point of being ready for a final decision increased by
14.5 percent over FY 2018. In addition, the percentage
of trial cases in this category has increased. Trial cases,
as a percentage of all cases requiring disposition on the
merits, constituted approximately one-third of such
cases, whereas they were less than one-quarter just

a few years ago. Pend-ency measures for the time to
decision on contested motions and time to decision on
the merits increased in FY 2019, which was due largely
to the increase in trial cases being filed and requiring
disposition on the merits.

In FY 2018, TTAB delayed hiring administrative judges to
fill vacancies created by the retirement of multiple ATJs,
because the number of cases requiring disposition on the
merits fell from FY 2017. To address the pendulum swing
in FY2019 toward a larger number of cases, particularly
trial cases, requiring disposition on the merits, TTAB
on-boarded one deputy chief ATJ and three new ATlJs;
five new interlocutory attorneys were added in the last
month of FY 2018 and were integrated into the staff in
FY 2019. Additional ATJ and interlocutory attorney hires
are anticipated in FY 2020.

TTAB continues to maintain its emphasis on written
decisions that show full command of the facts, well-
supported reasoning on law and policy, and overall
consistency, yielding procedurally predictable processes.
The TTAB has maintained its commitment to the on-time
issuance of its annual revision of the Trademark Board
Manual of Procedure in a searchable format and PDF.
TTAB also continues to fulfill its commitment to
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developing the law by issuing precedential opinions and
orders, with such decisions issued in FY 2019 covering
a wide variety of substantive and procedural matters.

To further the USPTO’s commitment to public outreach,
the TTAB and PTAB participated in joint hearing pro-
grams at Georgia State University in Atlanta, Ga., and

at Northwestern University Law School in Chicago, Ill.
Multiple interlocutory attorneys and ATJs participated
in various other outreach events throughout the country,
including moot court competitions in Dallas, Texas, and
Atlanta, Ga.; 2019 Trademark Office Comes to California
events in Los Angeles and San Francisco; the Inter-
national Trademark Association Annual Meeting in
Boston, Mass.; American Intellectual Property Law
Association spring meeting/roundtable in Philadelphia,
Pa., and St. Louis, Mo.; and the American Intellectual
Property Law Association boot camp in Arlington, Va,,
among others.

To support the TTAB’s mandate for 100 percent
electronic filing and the subsequent mandate for the
same by the Trademark examining operation, the TTAB
continues to focus on the stabilization of its legacy IT
systems, including the online system for submission

of electronic filings to TTAB (Electronic System for
Trademark Trials and Appeals), the electronic case file
workflow system (TTABIS), and the public-facing online
system for viewing TTAB case records (TTABVUE).

Updates that resolved critical issues and fixes were
necessary, and aging technology was replaced where
possible. TTAB continues to partner with Trademarks
and the OCIO to provide information and support for
efforts that focus on the development of next generation
systems for appeal and trial cases. In addition, the aging
equipment in the TTAB hearing room in Alexandria, Va.,
was upgraded in FY 2019 to better serve parties, exam-
ining attorneys, and administrative judges who appear
for hearings before the TTAB.
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WHAT IS THE ROLE OF THE USPTO AND INTELLECTUAL
PROPERTY POLICY?

The USPTO advises the President—through the Secretary of
Commerce—and federal agencies on national and international

IP policy issues, including IP protection and enforcement in other
countries. The USPTO'’s strategic plan highlights these activities in
Strategic Goal Ill: Provide Domestic and Global Leadership to Improve
Intellectual Property Policy, Enforcement, and Protection Worldwide.
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PROVIDE DOMESTIC AND GLOBAL LEADERSHIP TO IMPROVE INTELLECTUAL PROPERTY
POLICY, ENFORCEMENT, AND PROTECTION WORLDWIDE

The USPTO is authorized by statute to provide
guidance, to conduct programs and studies, and to
interact with worldwide IP offices and international
intergovernmental organizations on matters involving IP.
The USPTO’s initiatives to fulfill this mandate are
reflected under Strategic Goal Ill. It leads negotiations
on behalf of the United States at WIPO; advises the
administration on the negotiation and implementation
of the IP provisions of international trade agreements;
advises the Secretary of Commerce and the
administration on a full range of IP policy matters,
including in the areas of patents, designs, copyright,
trademarks, plant variety protection, and trade secrets;
conducts empirical research on IP-related matters; and
provides educational programs on the protection, use,
and enforcement of IP.

OBJECTIVE 1: PROVIDE LEADERSHIP AND
EDUCATION ON DOMESTIC INTELLECTUAL
PROPERTY POLICY AND AWARENESS

The USPTO works to meet Objective 1 by playing a
leadership role in domestic and international IP
initiatives and policy development for the administration
and by engaging with Congress and federal agencies on
legislative efforts to improve the IP system. In addition
to providing policy formulation, the USPTO conducts a
variety of educational and training programs on IP by
encouraging and undertaking empirical studies on the
economic impacts of IP and innovation and by
improving access to IP-related data.

Provide Domestic Policy Formulation and Guidance
on Key Issues in All Fields of Intellectual Property
Enforcement and Protection

Throughout FY 2019, USPTO officials provided policy
formulation and guidance by organizing numerous
briefings for congressional staff and by conducting
public meetings to solicit stakeholder views on a range
of IP policy matters, including patent-eligible subject
matter, protecting trade secrets, and combatting
fraudulent trademark applications.

Patent Subject-Matter Eligibility Dialogues

During FY 2019, the USPTO worked to revise its patent
subject-matter eligibility guidelines, with the goal of
providing clarity on the “abstract idea” judicial exception.
It assisted Congress, as requested, in reporting
challenges that the USPTO has faced in the wake of court
decisions on § 101 of the Patent Act, and convened an
international meeting on October 23-25, 2018, under the
IP5 banner, on patent subject-matter eligibility to
compare the eligibility standards of the world’s five
largest IP offices. This three-day seminar involved an
in-depth analysis of examples in the area of life-sciences
and computer-implemented inventions.

Artificial Intelligence Conference

Artificial intelligence is expected to produce a new wave
of innovation and creativity. At the same time, it poses
novel challenges and opportunities for IP policy. In
January 2019, the USPTO convened leading thinkers,
policy makers, academics, and practitioners to examine
the growing capabilities of artificial intelligence, its
potential economic impacts, and its implications for IP
policy and law.

USPTO Director Andrei lancu speaks with exhibitors at a conference on
the intellectual property policy considerations of artificial intelligence,
which was held at USPTO headquarters on January 31, 2019. (Photo: Jay
Premack/USPTO)
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Internet Policy Task Force

As part of the work of the Department of Commerce’s
Internet Policy Task Force, in partnership with the
National Telecommunications and Information Admin-
istration, in FY 2019 the USPTO followed up on recom-
mendations made in the Internet Policy Task Force green
paper, Copyright Policy, Creativity and Innovation in the
Digital Economy. This work included organizing a public
meeting in March 2019 on developing the digital
marketplace for copyrighted works.

European Union's Digital Single Market Initiative

The USPTO played a leading role in FY 2019 in the
administration’s ongoing analysis of the copyright-related
proposals in the European Commission’s Digital Single
Market Initiative, as well as the early stages of activity

by the European Commission and Member States in
implementing the directive.

Improving the Accuracy of the U.S. Trademark Register
Foreign applicants for U.S. trademarks have been
increasingly filing inaccurate, and possibly fraudulent,
papers with the USPTO, often with the assistance of
unauthorized foreign practitioners. In FY 2019, the
USPTO worked to devise ways of responding to this
surge in the number of foreign applications, including
rulemaking to require foreign-domiciled applicants to
be represented by an attorney licensed to practice in
the United States.

Engage Other U.S. Government Agencies,
Stakeholders, and Congress on Legislation That
Improves the Intellectual Property System

Throughout FY 2019, the USPTO continued to engage
Congress, other U.S. government agencies, state and
local elected officials, and stakeholders to discuss,
promote, and implement effective and balanced IP-
related legislation, policies, and administrative actions,
as well as the operational needs of the USPTO. This
engagement included matters involving patent subject-
matter eligibility, conduct of post-issuance patent review
proceedings, trends in trademark application filings,
technical assistance regarding drug pricing proposals
that impact the patent system, copyright small claims
proceedings, cooperative educational efforts with the
Small Business Administration, and USPTO operational
matters related to the agency’s fee-setting authority and
telework programs.

In FY 2019, Director Andrei lancu engaged in discussions
with members of Congress and stakeholders about many
of these issues, highlighted the agency’s priorities, and
strengthened communications and relationships.

The USPTO'’s efforts with congressional leadership led
to an extension of the agency’s fee-setting authority in
October 2018. Congress extended the USPTO'’s fee-
setting authority for an additional eight years (until
September 16, 2026) when it passed the SUCCESS Act
of 2018. As a result, the USPTO'’s financial stability is
enhanced by strengthening its fee-based business model
and allowing it to continue to set user fees to recoup its
operational costs.

Congressional Hearings

During FY 2019, Director lancu testified at three
congressional hearings, including a general oversight
hearing before the Senate Judiciary Committee’s
Subcommittee on Intellectual Property on March 13,
2019; a general oversight hearing before the House
Judiciary Committee’s Subcommittee on Courts,
Intellectual Property, and the Internet (House Judiciary
IP Subcommittee) on May 9, 2019; and an oversight
hearing before the Senate Appropriations Committee’s
Subcommittee on Commerce, Justice, Science, and
Related Agencies on April 2, 2019. In addition, on July 18,
2019, Commissioner Denison delivered testimony before
the House Judiciary IP Subcommittee on the rise in
improper trademark submissions.

Briefings and Congressional Staff Events

USPTO staff provided briefings for congressional staff
on budgetary, operational, and IP policy issues,
including efforts focused on patent subject-matter
eligibility, gender diversity within the patent system,
prescription drug prices and patents, post-issuance
patent review proceedings, and trademark and
geographical indications initiatives.

During FY 2019, the USPTO supported various
congressional events that focused on IP issues. These
included programs for Capitol Hill staff and the public,
co-hosted by the Congressional App Challenge and the
Congressional Maker Caucus. The USPTO also hosted
events on Capitol Hill and at its headquarters celebrating
World IP Day.
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Regional and Local Events Provide Domestic Education on Intellectual
The USPTO conducted outreach to federal, state, and Property at All Levels, Including to U.S. Government
local elected officials in FY 2019 and hosted events that Agencies, Stakeholders, the Public, and State and

featured remarks from numerous government officials. In Local Communities

February 2019, for example, U.S. Reps. Doug Collins and The USPTO provides IP educational programming both
Hank Johnson joined USPTO Director lancu in addressing to improve IP laws and their administration around the
the importance of IP at an event in Atlanta, Ga., hosted by ~ world and to enhance IP awareness and technical

the U.S. Chamber of Commerce. In addition, Director capacity. USPTO programming for U.S. stakeholders
lancu met with business leaders in U.S. Rep. Lou Correa’s raises awareness of the importance of IP in an innovation
congressional district to share information on recent economy and provides education about navigating

USPTO initiatives. In March 2019, U.S. Rep. Martha Roby foreign IP systems.
delivered remarks highlighting the important contri-

butions of women inventors at the USPTO renaming In FY 2019, OPIA conducted over 140 such training
ceremony of the Clara Barton Auditorium. In June 2019, activities through its Global Intellectual Property

U.S. Rep. Hank Johnson gave keynote remarks at the Academy (GIPA), serving over 9,500 individuals
USPTO Forum on Brand Protection and Anti-Counter- (see Figures 5 and 6), exclusive of the efforts of the
feiting Strategies. In November 2018, USPTO staff USPTO's regional offices. Approximately 45 percent
traveled to Chicago to participate in the Inclusive of all individuals served were domestic IP rights owners
Innovation Forum co-hosted by U.S. Rep. Danny Davis and users, and approximately 55 percent were patent,
and WIPO to discuss the report “Progress and Poten- trademark, and copyright officials; prosecutors; police;
tial: A Profile of Women Inventors on U.S. Patents,” customs officials; and IP policymakers.

and in February 2019, Director lancu and U.S. Rep.
Zoe Lofgren convened a roundtable on diversity in
tech held at the USPTO Silicon Valley Regional Office.

Figure 5: EDUCATIONAL PROGRAMS Figure 6: ATTENDEES TRAINED BY GIPA,
CONDUCTED BY GIPA, BY QUARTER, BY QUARTER, FY 2019
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In FY 2019, GIPA’s domestic IP outreach focused on the
importance of IP protection and enforcement to U.S.
companies doing business abroad. Attendees included
representatives of U.S. small- and medium-sized
enterprises (SMEs), IP practitioners, academics, and

IP rights owners and users.

GIPA also presented programs for U.S. officials and
policymakers to provide updates on domestic IP law and
policy. In FY 2019, 11 programs addressed such topics as
IP protection and enforcement basics, and IP and
consumer behavior.

Forum on Brand Protection and

Anti-Counterfeiting Strategies

On June 6, 2019, the USPTO held a public forum on brand
protection and anti-counterfeiting strategies. It brought
together speakers and more than 400 participants,
representing a broad range of interests, to discuss current
and developing trends in brand protection, the role of
trademarks in the online economy, and strategies to
combat counterfeiting.

Roundtable on Intellectual Property and

Consumer Behaviors

On November 29, 2018, the USPTO convened a
roundtable discussion for U.S. government agencies on
the latest developments, trends, and studies concerning
consumer public awareness, educational outreach and
messaging, and attitude and behavior research around
respect for IP and anti-counterfeiting and anti-piracy
messaging campaigns.

Workshop on Intellectual Property and

Consumer Protection

On April 23-25, 2019, the USPTO and the National
Attorneys General Training and Research Institute’s
Center for Consumer Protection held a workshop at the
USPTQO'’s Texas Regional Office in Dallas. The program
focused on the intersection of consumer protection
issues and IP enforcement and brought together
approximately 30 state assistant attorneys general,

as well as officials from several Caribbean countries.

Leveraging Technology to Increase Domestic and
International Education, Training, and Outreach
at All Levels

In addition to conducting live, in-person programs,
the USPTO continued to utilize technology to make

its training programs more efficient and to expand their
reach. When possible, IP awareness programs are
webcast live. In FY 2019, GIPA presented 16 programs
with a distance-learning or remote engagement
component. GIPA also continued a two-year quarterly
webinar initiative to provide IP education to grantees
of the Small Business Administration’s Small Business
Innovation Research and Small Business Technology
Transfer programs.

In FY 2019, GIPA continued its nearly decade-long
commitment to produce on-demand content through
distance-learning modules on the USPTO website. These
modules are available in five languages and cover six
different areas of IP protection. This on-demand content
collectively has drawn more than 99,000 unique views.

Advocate for the Value of Intellectual Property as a
Critical Driver of Innovation and Creativity

The USPTO’s work on developing IP policy is supported
by empirical studies, including on the economic impacts
of IP and innovation. These are conducted through the
Office of the Chief Economist (OCE). OCE publishes
reports on domestic and international policy issues and
disseminates preliminary research through the USPTO
Economic Working Paper series.

In FY 2019, the USPTO released a report entitled
“Progress and Potential: A Profile of Women Inventors on
U.S. Patents.” It profiled women inventors named on U.S.
patents from 1976 to 2016 and examined the trends and
characteristics of their patents. It showed that women
still comprise a small minority of patented inventors and
highlighted the untapped potential of women to spur
innovation in the United States. The USPTO also released
four working papers and published four papers in
academic journals during FY 2019. The USPTO hosted
several domestic and international conferences in FY
2019. It also partnered with several academic
institutions, including Northwestern University and
Cardozo Law School, to co-host conferences on legal and
policy developments in IP and their economic
implications.

The USPTO is leading a multi-year, interagency effort

to encourage empirical research on IP enforcement,
particularly in the areas of illicit trade in counterfeit
goods, patents, commercial scale piracy, and trade secret
theft. In FY 2019, the group published an online inventory



of resources for use by scholars and policymakers
interested in researching IP enforcement. It also
completed two reports on the state of the evidence
and understanding on the existing and emerging issues
relevant to commercial-scale piracy and trade in
counterfeit goods.

Improved Transparency of and Access to Intellectual-
Property-Related Data

The USPTO continues to expand its efforts to improve
the utility of IP data. In FY 2019, it enhanced the perfor-
mance and data coverage of PatentsView, the patent data
web tool that allows users to explore more than 40 years
of data on inventors, their organizations, locations, and
overall patenting activity.

In FY 2019, the USPTO released new and updated
datasets in forms convenient for both public use and
academic research on matters relevant to IP, entrepren-
eurship, and innovation. The USPTO also continued its
collaborative efforts with the University of San Diego to
create new data products on patent litigation.

OBJECTIVE 2: PROVIDE LEADERSHIP
AND EDUCATION ON INTERNATIONAL
INTELLECTUAL PROPERTY POLICY
AND AWARENESS

The USPTO advances this objective in many settings and
through a variety of undertakings. It helps lead efforts to
improve IP rights systems in other countries, it provides
technical expertise in the negotiation and implementation
of international agreements that improve IP rights
protection and enforcement, and it places a particular
emphasis on China, working with the administration to
improve IP protection and enforcement in that country. In
performing these activities, the USPTO draws on subject-
matter experts in the OPIA and its network of IP attachés
based around the world.

Provide International Policy Formulation and Guidance
on Key Issues in All Fields of Intellectual Property
Enforcement and Protection

Throughout FY 2019, the USPTO provided policy advice
and technical expertise on domestic and international IP
matters to multiple federal agencies, including the Office
of the United States Trade Representative (USTR), the
Office of the U.S. Intellectual Property Enforcement
Coordinator, the Department of State, and other bureaus
of the U.S. Department of Commerce.
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The USPTO advised the USTR in the negotiation of trade
agreements, on Trade Policy Reviews undertaken at the
World Trade Organization (WTO), and on the proposed
accessions of over 22 countries to the WTO. The Trade
Policy Review process allows WTO members to examine
each other’s trade policies on an agreed-upon schedule.

The USPTO also assisted the USTR in the preparation
of its annual review of global developments on trade
and IP, the Special 301 Report. This report identifies U.S.
trading partners that have not provided appropriate IP
protection and enforcement, or market access, for U.S.
rights holders.

The USPTO assisted USTR in the preparation of its
annual Notorious Markets List. The list highlights
prominent online and physical marketplaces that
reportedly engage in and facilitate substantial piracy
and counterfeiting.

The USPTO also provided advice to the USTR on its
Section 301 investigation, “China’s Acts, Policies, and
Practices Related to Technology Transfer, Intellectual
Property, and Innovation”; helped with a case that the
United States filed against China at the World Trade
Organization on “Certain Measures Concerning the
Protection of Intellectual Property Rights”; and provided
assistance in the preparation of sections of the USTR'’s
National Trade Estimate Report that relate to IP. The
USPTO also provided advice to the State Department with
regard to the negotiation of revisions needed to renew the
U.S.-China Science and Technology Agreement.

The USPTO serves as the IP advisor to the Department
of Commerce’s National Telecommunications and
Information Administration, which represents the U.S.
government in the Governmental Advisory Committee
of the Internet Corporation for Assigned Names and
Numbers. In FY 2019, the USPTO focused on several
internet-related priority issues for IP stakeholders, the
most critical of which involves ensuring continued access
to WHOIS domain name registrant contact information.
The USPTO was also instrumental in evaluating the
treatment of geographic terms in generic top-level
domains and tools for protecting against cybersquatting.
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Provide Leadership, Support, and Advice to the
Administration in Negotiating and Monitoring

Compliance with Intellectual Property Agreements and
Intellectual Property Provisions in Trade Agreements

In FY 2019, the USPTO continued to provide expert

technical advice on IP protection and enforcement in
connection with ongoing negotiations of trade agree-
ments and to monitor the implementation of existing
trade agreements. It is important to note that the USPTO
served as technical experts in the negotiation of the

United States-Mexico-Canada Agreement.

The USPTO also assisted the Department of Commerce
and the USTR in examining trade agreement compliance
and abuse. The USPTO advised the USTR on IP issues
relating to the WTO, including 14 Trade Policy Reviews

during FY 2019. At the USTR’s request, the USPTO

assisted in trade negotiations with China. The USPTO
provided technical advice to the USTR on IP issues and
participated in exploratory discussions with the United
Kingdom held by the U.S.-U.K. Trade and Investment
Working Group. It participated in discussions on potential
free trade agreements with Japan and the Philippines.

The USPTO also participated in negotiations of the Hague

Convention on the Recognition and Enforcement of
Foreign Judgments in Civil or Commercial Matters,

providing technical expertise to the State Department
in successfully obtaining the exclusion of IP cases from

the scope of the convention.

In addition, the USPTO advised the State Department

on numerous IP issues that arose in the Organization for
Economic Cooperation and Development, including those
related to new member accession and Organization

for Economic Cooperation and Development studies

on artificial intelligence, counterfeiting, and the
digital economy.

Lead Administration Efforts at the World Intellectual

Property Organization and Other International
Organizations to Improve Intellectual Property

Enforcement, Protection, and Cooperation Worldwide

The USPTO represents the U.S. government in IP

discussions in intergovernmental organizations, such as
WIPO, and with forums of the world’s largest IP offices
(the IP5, TM5, and the Industrial Design 5 (ID5)—each
involving the relevant offices of the United States, China,

Europe, Korea, and Japan). Its efforts are focused on
furthering U.S. IP policy, enhancing the international
framework administered by WIPO, and improving IP
systems in general.

WIPO Patent Cooperation Treaty

The United States is a member of the WIPO-
administered PCT. The PCT system enables inventors
to apply for patent protection in multiple countries via
a single international patent application.

One of the PCT’s undertakings is the Collaborative
Search and Examination pilot, through which examiners
from the IP5 collaborate on corresponding PCT appli-
cations pending at their respective offices. The program
helps U.S. rights holders by facilitating more compre-
hensive reviews of their PCT patent applications through
a high-quality collaborative search. In FY 2019, the
USPTO continued to lead the United States’ partici-
pation in a successful effort to enhance the program'’s
operational phase, including by increasing USPTO
participation in a program to simplify the payment

of PCT fees.

WIPO Advisory Committee on Enforcement

In FY 2019, the USPTO maintained an active presence
at meetings of the WIPO Advisory Committee on
Enforcement through written and oral submissions
and by highlighting U.S. government activities on
public awareness and IP enforcement.

WIPO Standing Committee on Copyright and

Related Rights

In FY 2019, the USPTO led the administration’s efforts
at the WIPO Standing Committee on Copyright and
Related Rights. These efforts focused on a proposed
treaty for the protection of the rights of broadcasting
organizations, as well as ongoing discussions regarding
copyright limitations and exceptions for libraries and
archives, educational and research institutions, and
persons with disabilities.

International Union for the Protection of New Varieties
of Plants

In FY 2019, the USPTO continued to provide leadership
at the International Union for the Protection of New
Varieties of Plants by helping facilitate the accession of
new members and by providing educational programs.



International Dialogue on Geographical Indications

A geographical indication (GI) can be a place name or
any sign or symbol that consumers associate with a
particular good that only comes from a particular place.
In FY 2019, the USPTO sought to advance U.S. interests
as they relate to Gl protection systems at the inter-
national level. It negotiated the beginnings of a work
plan to revive discussion of Gls at WIPO and mitigate
the potential harmful effects of recent revisions to the
Lisbon System for the International Registration of
Appellations of Origin.

The USPTO continues to explore options for a system at
WIPO that would better protect the interests of all U.S.
stakeholders in the area of Gls. In addition, USPTO has
assisted USTR in pursuing trade agreements that would
contain appropriate due process protections and
defenses of users of Gls.

Improved Efficiency and Cooperation in the Global
Patent System

Patent work-sharing with other IP offices continued to be

a key element of the USPTO’s international engagement
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in FY 2019. The PPH allows an applicant who receives a
positive ruling on a patent application from one partici-
pating office to request accelerated prosecution of
corresponding applications in other participating offices.
This potentially enables an applicant to obtain patents
more quickly, and at less expense, in multiple juris-
dictions and also allows the participating offices to
leverage each other’s work.

The PPH framework continues to be embraced across the
world. As of September 30, 2019, a cumulative total of
61,944 applications with petitions had been filed under
the PPH, with 53,814 applications granted. Figure 7
shows the USPTQO’s cumulative PPH filings for FY 2019.

Global PPH, and the closely related IP5 PPH, represent
the culmination of the USPTQO'’s efforts with the PPH
framework. It simplifies the existing network by replacing
multiple bilateral PPH arrangements with a single,
centralized framework, creating efficiencies for both IP
offices and applicants.
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Figure 7. CUMULATIVE PATENT PROSECUTION HIGHWAY (PPH) FILINGS IN FY 2019

61,944

61,396

so711 60343

59,110

Mar Apr May Jun Jul Aug Sept
2019 2019 2019 2019 2019 2019 2019

Month and Year of First PPH Petition Filing




STRATEGIC GOAL Il: INTELLECTUAL PROPERY

;*J % b : '
— a | CRITHARIS =

Sh\{a
PERLMUTTER

The USPTO’s Chief Policy Officer and Director for International Affairs, Shira Perlmutter, speaks at a meeting of the IP5 held at USPTO headquarters
on October 23, 2018. The IP5 is a group comprised of the world's five largest patent offices. (Photo: Jay Premack/USPTO)

Engagement with International Partners at the IP5

The USPTO continued to engage with the IP5. In FY 2019,
the IP5 agreed to coordinate preparations for global
technological transformations in artificial intelligence
and other new and emerging technologies and engage

in efforts in new areas related to the harmonization of
examination practices.

Improved Efficiency and Cooperation in the Global
Industrial Design System

Throughout FY 2019, the USPTO continued its efforts to
improve the global industrial design system, including
through its leadership at WIPO and at the ID5.

At WIPO, the USPTO continued to lead the discussion
and study of new technological designs, including designs
for graphical user interfaces (GUIs), icons for electronic
displays, and designs for typefaces and type fonts. The
ID5 continued collaborative work on a range of projects,
including grace period, partial designs, electronic priority
document exchange, and designs in emerging tech-
nologies. These projects are designed to aid the United
States and other rights holders in their efforts to obtain
protection for their designs in multiple jurisdictions and
to provide enhanced—and easily accessible—information
about design protection.

Improved Efficiency and Cooperation in the Global
Trademark System

The USPTO advanced several strategic cooperative
projects through the TM5. One ongoing TM5 project

led by the USPTO is the TM5 ID List, which entails

the ongoing development of a harmonized pick-list of
descriptions of goods and services. During FY 2019, work
continued on expanding the number of entries in this list

and their translations into multiple languages. In FY 2019,
USPTO continued to help lead other TM5 projects
including a project aimed at combatting fraudulent and
misleading solicitations to trademark owners, a project
to raise public awareness about counterfeit and infringing
goods, and an effort to combat the problem of bad faith
trademark filings, a practice through which bad actors
seek to register trademarks that belong to others.

Engage Other Governments to Improve Their
Intellectual Property Enforcement and Protection,
Including by Providing Education and Capacity Building
In FY 2019, the USPTO continued to develop and provide
capacity-building programs to help improve IP systems
in key countries and regions for the benefit of U.S.
stakeholders. The programs addressed a full range of

IP protection and enforcement matters, including
enforcement of IP rights at national borders, internet
piracy, health and safety threats from counterfeit goods,
trade secrets protection and enforcement, copyright
policy, and patent and trademark examination. Part-
icipants included officials with IP-related respon-
sibilities, such as judges, prosecutors, health officials,
customs officers, patent and trademark examiners,

and IP office administrators.

The USPTO has also entered into a number of agree-
ments with intergovernmental organizations. One of
these was a memorandum of understanding signed with
INTERPOL's lllicit Goods and Global Health Program in
2017. Under the arrangement, the USPTO and INTERPOL
cooperate on training and capacity-building programs to
promote effective IP enforcement internationally. Col-
laborations under the INTERPOL memorandum of
under-standing in FY 2019 included a July 2019 Central
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Asia regional program on trafficking in counterfeit

Figure 8: CUMULATIVE NUMBER OF goods. In a related development, in FY 2019, the USPTO
COUNTRIES TRAINED BY GIPA IN FY 2019 finalized an interagency agreement under the State
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Department’s Middle East Partnership to conduct IP
enforcement programs in Morocco, Algeria, Tunisia,
Jordan, Qatar, Bahrain, and Kuwait.

In FY 2019, the USPTO trained over 9,500 participants,
including nearly 3,000 foreign government officials
representing more than 120 countries (see Figure 8).

A complete list of all countries represented at GIPA
trainings in FY 2019 is available online at the USPTO
Data Visualization Center.

Table 15 shows the total number of people, including
foreign government officials and U.S. stakeholders,
trained through GIPA on best practices to protect and
enforce IP in FY 2019. This is the sixth year in which this
measure has been directly aligned with the USPTO'’s

FY2019  FY2019  FY2019 FY 2019 ;
performance progress under Strategic Goal Ill.

Q1 Q2 Q3 Q4

Table 15: NUMBER OF PEOPLE, INCLUDING FOREIGN GOVERNMENT OFFICIALS AND
U.S. STAKEHOLDERS, TRAINED ON BEST PRACTICES TO PROTECT AND ENFORCE
INTELLECTUAL PROPERTY"

number of people

*Measure updated in FY 2018 to include U.S. stakeholder education to reflect administration priorities.

Target met.

Trend: The trend line indicates that the performance trend is increasing with significant variability in predicting future results. Additional discussion
for this measure can be found on page 79.
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tions in the Washington, DC, area in December 2018. (Photo: Jay Premack/USPTO)

Work with Congress on Matters Pertaining to
International Agreements and Their Implementation
In October 2018, Congress passed the Marrakesh Treaty
Implementation Act, implementing the Marrakesh Treaty
to Facilitate Access to Published Works by Visually
Impaired Persons and Persons with Disabilities. The
USPTO worked with Congress to refine the implemented
legislation and also worked with the State Department
and the White House in the preparation and deposit of
the instrument of ratification of the treaty, which was
signed by President Trump on January 28, 2019.

Work with the Administration to Improve Intellectual
Property Enforcement and Protection in Countries of
Interest, Including Through the Intellectual Property
Attaché Program

The USPTO worked throughout FY 2019 to improve

IP protection and enforcement for U.S. stakeholders

in countries of interest. The USPTO utilizes its experts
to work with the IP attachés in their respective regions
to advance U.S. stakeholder interests and to collect
information to inform policy consideration in the
United States.

Engagement with Chinese Officials

The USPTO continued to engage with Chinese govern-
ment officials responsible for IP rights enforcement,
monitoring changes to Chinese laws and regulations
that affect IP, and conducting educational programs
for those officials.

The USPTO has three IP attachés posted to China. They
work closely with U.S. law enforcement attachés and are
in contact with Chinese government IP agencies to
discuss enforcement challenges.

On several occasions during FY 2019, the USPTO'’s
Director and other USPTO officials met with Chinese
government officials to discuss technical cooperation

and outstanding IP policy issues facing the United States
and China.

IP Attaché Program

In FY 2019, the USPTO continued its ongoing effort to
enhance the effectiveness of the IP attachés posted in
prioritized areas. The USPTO selected five new IP
attachés for deployment to Guangzhou, China; Shanghai,
China; New Delhi, India; Mexico City, Mexico; and Kyiv,
Ukraine. The USPTO will soon be selecting new IP
attachés for deployment to Brussels, Belgium; Rio de
Janeiro, Brazil; and Lima, Peru. The USPTO also has
ensured that all the IP attachés continue to promote
U.S. policies and U.S. stakeholder interests overseas.

During FY 2019, the USPTO worked to increase
interactions between the IP attachés and U.S.
stakeholders through meetings with different rights-
holder groups, including the American Intellectual
Property Law Association, the International Anti-
Counterfeiting Coalition, and the International Trade-
mark Association. The attachés also continued to lead
the USPTQO'’s successful implementation of action plans
in prioritized countries, as shown in Table 16.
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Table 16: PERCENTAGE OF PRIORITIZED COUNTRIES FOR WHICH INTELLECTUAL PROPERTY
COUNTRY TEAMS HAVE MADE PROGRESS ON AT LEAST 3 OF THE 4 PERFORMANCE CRITERIA':

1. Institutional improvement of IP office administration for advancing IP rights,
2. Institutional improvement of IP enforcement entities,

3. Improvement in IP laws and regulations, and

4, Establishment of government-to-government cooperative mechanisms.

Fiscal Year Target Actual

2014 75.0% 100.0%
2015 75.0% 100.0%

2016 75.0% 100.0%

2017 75.0% 100.0%

2018 \ 66.0% 100.0%

2019 66.0% 66.0%
66.0%

*Target updated in FY 2018 to reflect a decrease in the number of prioritized countries from four to three.

Target met.

Trend: The trend line indicates that the performance is maintaining standards for the target. Additional discussion for this measure can be found on
page 80.
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Trend: The trend line indicates that the performance is maintaining standards for the target.
Trend Line Key: Target Actual
Advocate for the Value of Intellectual Property as In February 2019, the OCE collaborated with the
a Critical Driver of Innovation and Creativity International Journal of the Economics of Business to
In FY 2019, the USPTO worked to demonstrate the produce a special issue on the effects of IP on
critical role IP plays in promoting innovation, creativity, economic incentives and market outcomes. These
and product quality. papers examined how the major forms of IP used in

the United States shape the nature of innovation and
the pace of modern economic growth.
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SUPPORT GOAL

As a performance-based organization, the USPTO believes that
accomplishing our organizational goals, objectives, and initiatives
requires strong and diverse leadership through collaborative
management. Delivering organizational excellence is a shared
responsibility. Establishing a mission-oriented culture built on quality
customer experiences, sound resource management, reliable workforce
planning, and stabilized modernized IT systems and services is critical.
Delivering organizational excellence requires a workforce that is
connected to the mission and each other. It requires a culture that
understands and embraces a shared commitment to the USPTO mission,
sees collaboration with fellow employees as a path to success, and is
dedicated to providing a superior customer experience.




MISSION SUPPORT GOAL:

DELIVER ORGANIZATIONAL EXCELLENCE

OBJECTIVE 1: ENHANCE HUMAN CAPITAL
MANAGEMENT AND FOSTER EMPLOYEE
ENGAGEMENT

Optimize the Performance Culture

One of the USPTO'’s highest priorities is to continue
strengthening its performance culture by maintaining a
results-oriented, high-performing nationwide workforce.
The USPTO accomplishes this goal through the design
of its performance management system. The USPTO
requires that each performance plan is directly linked
to organizational goals. In addition, supervisors must
provide regular and consistent feedback on individual
employee performance. The USPTO provides ongoing
training each year to ensure that supervisors and
managers can successfully apply all aspects of the
performance management system.

The USPTO established a workforce council comprised
of business unit liaisons across the agency. This col-
laborative effort helps to ensure consistency of conduct
and performance-related matters. The USPTO recognizes
that consistency and transparency of common issues and
best practices will improve objectivity and integrity of the
conduct and performance processes.

The USPTO continues to work to use labor-management
relations as a tool to obtain employee input on projects
that deliver stakeholder value. Building on our foundation
of collaborative successes in recent years, the USPTO

is working to make union engagement simultaneously
efficient and effective and a useful tool for promoting
employee engagement and representation in our
ongoing initiatives.

Leverage Best Practices to Attract, Recruit, and
Retain an Engaged, Diverse, Mission-Focused, and
Talented Workforce

In FY 2019, hiring included 536 mission-critical hires
(e.g., patent examiners, administrative APJs, trademark
examining attorneys, IT specialists, human resources
specialists, contract specialists, and general attorneys).
Veteran-hiring percentages were 7.3 percent for patent
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examiners and 9.3 percent for non-patent examiner hires.
In FY 2019, the USPTO continued to recruit highly-
qualified, diverse candidates to achieve hiring goals,
including enhancing recruitment efforts for veterans and
persons with disabilities. The USPTO leverages proven
21st-century strategies that build awareness and
engagement among key demographic groups, including
(but not limited to) skilled professionals to fill mission-
critical occupations, millennials, Gen Z, people with
disabilities, veterans, African-Americans, Hispanics, and
women. These efforts are anchored by visual storytelling
on social media, throughout USPTO’s primary digital
property (www.uspto.gov), and via video. These strat-
egies not only highlight the USPTO’s unique mission, but
they also help the agency remain competitive in an
economy with a healthy job market.

Ongoing outreach supports succession planning and
increases the pipeline of talent to bolster a dynamic
workforce, including hosting in-person and virtual hiring
fairs; attending information sessions and conferences at
colleges, universities, and minority-serving institutions;
and taking part of industry events to help the agency
engage with top talent across all disciplines and
demographics.

Social Media

Engagement metrics on social media and other digital
properties including www.uspto.gov/jobs show that
USPTO strategies remain effective. Integrated and
interactive digital recruitment strategies launched
through social media channels (e.g., LinkedIn, Twitter,
Facebook, Instagram, and YouTube) help the USPTO
continue to connect and stay connected with potential
candidates. As of the fourth quarter of FY 2019, the
USPTO had over 37,000 followers on LinkedIn, which is
a 30 percent increase over 2018. Thanks in large part
to several successful Twitter events and campaigns
designed to promote mission-critical occupations and
veteran-hiring opportunities, we realized a double-digit
increase in the number of our followers. The USPTO
currently has over 50,000 followers, which continues
to rise year over year.



http://www.uspto.gov/
http://www.uspto.gov/jobs

MISSION SUPPORT GOAL

FY 2019 marked a turning point for advancing social
media activities in support of targeted recruitment
efforts. In March, the USPTO hosted the agency’s first-
ever Facebook Live segment about patent examining
positions. Filmed on the first day of a two-day patent
examiner recruitment open house at the USPTO
Alexandria, Va., headquarters, views of the segment
are at 1,900 and growing. The segment offers integrated
career experiential information to give viewers a sense
of a “day in the life” of a patent examiner and provides
persuasive information to help “sell” the USPTO brand
as a top employer of choice among engineers.

Veteran Hiring Program

In FY 2019, the USPTQO'’s Veteran Hiring Program (VHP)
participated in 20 recruitment events, including Recruit
Military, Hiring Our Heroes, Military Officers Association
of America, Military Officer Job Opportunities, Service
Academy Career Conference, various events in con-
junction with Fort Belvoir and Fort Myer, and Operation
Warfighter/Wounded Warrior. In addition, the VHP
partnered with the USPTO Military Association to host

a recruitment event for veterans and military spouses at
USPTO headquarters. The VHP team has focused on a
continued partnership with various veteran organizations
to establish fruitful relationships and to increase aware-
ness of our non-competitive hiring program across
military installations and federal government alike.

The VHP continues to seek innovative outreach and
educational opportunities for veterans.

As part of the USPTO’s ongoing support of the VHP,
the agency embarked on a first-ever television initiative
to promote the USPTO as a top employer of choice to
veterans. The USPTO was sought out to become a
strategic partner to BrandStar, the only production
company in the United States with a nationally
syndicated program, “Military Makeover: Operation
Career,” which targets transitioning service members.
This show is broadcasted on a major cable network,
Lifetime Television. The USPTO was featured in Episode
“PID: 105204,” which debuted on February 27 and
repeated a week later on March 6.

Pathways Programs Hiring

In FY 2019, the USPTO actively recruited under the
Pathways Programs to attract currently enrolled students,
as well as recent graduates. The goal of hiring under these
programs is to improve recruiting efforts, to offer clear

paths to internships for students from high school through
post-graduate school, to provide careers for recent
graduates, and to provide training and career development
opportunities for diverse groups of individuals who are at
the beginning of their federal service.

Collaborative Relationships with USPTQ's Affinity Groups
The USPTO is proud to have an incredibly diverse
workforce with many employees of various back-grounds
and cultures. The USPTO has a network of 17 affinity
groups, which are voluntary employee organizations
based on a shared common background and/or special
interest. Each group is led by a team of volunteers who
host cultural, social, and career-development programs
and events for their members and for the wider USPTO
community, including regional offices. Affinity group
leaders participate in a quarterly Council of Leaders
meeting, in which information and resources are shared,
and participants have an opportunity to network and
exchange ideas over refreshments provided by a
spotlight affinity group.

The USPTO’s OEEOD has a Diversity Program Office that
continues to work with the USPTQO’s employee affinity
groups to co-sponsor programs that promote cultural
understanding, such as the annual Community Day, the
International Food Sample Festival, and the Festival of
Lights. Initiatives such as the annual wall calendar, which
features affinity groups and special emphasis months,
remain in high demand by employees. Moreover, USPTO
and its affinity groups sponsor special emphasis month
events, including flagship events with speakers, dance
performances, and more. The USPTO also works to
support the events of affinity groups unique to the
agency, such as the Asian Pacific American Network’s
annual Lunar New Year and Diwali celebrations, the
American Muslim and Arabic Cultural Association

and Bangladeshi American Intellectual Property
Organization’s joint Eid al-Fitr luncheon to celebrate

the end of Ramadan, the Intellectual Property Society

of Iranian American’s Nowruz lunch, and the USPTO
Military Association’s annual “Walk of Thankful
Recognition” to commemorate Memorial Day.

In FY 2019, the USPTO launched a podcast, the Diversity
Download, on Community Day, May 2, 2019. Hosted

by OEEOD Director Bismarck Myrick, the podcast is
designed to dispel the idea that diversity and inclusion
is simply about race or gender, provide busy USPTO


https://www.facebook.com/uspto.gov/videos/2458118514412167/
https://www.facebook.com/uspto.gov/videos/2458118514412167/
https://www.facebook.com/uspto.gov/videos/2458118514412167/
https://www.youtube.com/watch?v=OVdHfdf5guc&amp;feature=youtu.be
https://www.youtube.com/watch?v=OVdHfdf5guc&amp;feature=youtu.be

employees with highly valuable content that they

can consume on-the-go, be inclusive of teleworking
employees and provide a way for them to “participate”
in diversity-related events, and create a community to
celebrate USPTO employees’ successes.

In addition, OEEOD—in collaboration with USPTO
employees who are also alumni of the University of
Puerto Rico (UPR) and members of the USPTO chapter
of the Society of Hispanic Professional Engineers—
sponsors an annual recruitment and outreach event to
Puerto Rico to inform the public of the services that the
USPTO provides to inventors; entrepreneurs; science,
technology, engineering, and mathematics (STEM)
students and academics; and others in the IP sectors.
Moreover, OEEOD employees and UPR alumni from both
the Trademarks and Patents organizations recruit talent
from UPR career fairs.

Career Enhancement Opportunities

The USPTO continues to provide training for employees
who are in positions or occupational series that offer
limited opportunities for advancement. Topics include job
opportunities, professional development, resume writing
and interviewing skills, and financial literacy, which
includes retirement planning.

The continued funding for such programs as the After
Work Education (AWE) Program reflects the value that
the USPTO places on educational opportunities and
career advancement for employees. A component of
the career enhancement opportunities (CEO) umbrella,
AWE is a voluntary program available to eligible em-
ployees to develop and enhance work skills related to
the agency’s mission by taking classes at an accredited
college or university. The courses under this program
benefit both the employee and the USPTO by either
improving an employee’s current performance, allowing
for expansion or enhancement of an employee’s current
job, or enabling an employee to develop skills and/or
knowledge for other agency positions.

Another CEO component, the USPTO Upward Mobility
Program, provides specific career-development oppor-
tunities for employees who are in positions or occu-
pational series that offer limited opportunities for
advancement. Under this program, eligible employees
apply for available trainee positions in which an individual
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training plan is developed to assist with and to track their
growth in the position. Upon successful completion of an
individual training plan, employees may be reassigned or
non-competitively promoted to the corresponding target
position’s full promotion potential.

The eight-month voluntary Administrative Professionals
Excellence (APEX) Program includes a comprehensive
curriculum for technical and administrative support staff
employees at the GS-5 through GS-12 levels. The APEX
Program is designed to provide meaningful learning
opportunities to enhance professional career and
personal growth focused on six competencies. Learning
activities include a blend of live classroom discussions,
core and elective self-paced computer-based training
modules, and a mid-year review, and concludes with a
capstone project. In FY 2019, 40 employees participated
in the APEX Program, and 32 successfully graduated.

Enterprise-Wide Mentoring Program

The Enterprise-Wide Mentoring Program is a nine-month
formal mentoring partnership that provides resources for
employees to work with others to achieve their career
development goals. Comprehensive support includes a
facilitated matching process, guidance for developing a
mentorship action plan, and formal training for mentors
and mentees. In FY 2019, there were 178 mentoring pairs
and 48 situational mentors for a total of 404 participants
in the program.

Continue to Strengthen the USPTO Telework Environment
We continue to demonstrate our strong commitment to
telework, with over 11,000 employees from all business
units and the regional offices now participating to some
extent in the overall USPTO telework program. This
objective highlights our commitment to continuous
improvement in the telework program, making manage-
ment opportunities attractive to our teleworkers, and
developing skills for our managers that will enhance
their effectiveness managing in a telework environment.

Since its inception 22 years ago with 18 trademark
examining attorneys, telework has grown dramatically
at the USPTO. Figure 9 shows the growth of the total
population, positions eligible to telework, and eligible
positions teleworking agency-wide. The graph rep-
resents the USPTO telework growth since FY 2009.
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Figure 9. TELEWORK GROWTH

Percentages represent percent of total population teleworking.
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Between FY 2018 and FY 2019, the percentage of positions of full-time telework participants in FY 2019. Figure 11
eligible to telework increased from 94.2 percent to shows the percentage of eligible employee’s teleworking

95.7 percent. See Figure 10 for the state-by-state breakout by organization/business unit in FY 2019.

Figure 10: FULL-TIME TELEWORKERS BY STATE, FY 2019
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Figure 11: PERCENTAGE OF EMPLOYEES TELEWORKING BY BUSINESS UNIT
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As part of the Telework Enhancement Act of 2010, the A structured telework program provides cost-savings by
USPTO was granted legislative authority to conduct the reducing the need for additional office space, enhances
federal government’s initial Telework Travel Expenses recruitment and retention, fosters greater efficiency in
Test Program. The USPTO Telework Enhancement Act production and management, and provides opportunities
Pilot Program (TEAPP) allows hoteling (or full-time for expanded work flexibility and better work-life balance
teleworking) employees to elect, voluntarily and for for participating employees. In addition, during federal
their own convenience, to live greater than 50 miles inclement weather closures in the Washington, DC,
from USPTO headquarters, thereby changing their official metropolitan area, teleworking and hoteling employees
duty station. These employees waive their right to travel remain productive. During the FY 2019 winter season,
expenses for up to six annual mandatory trips back to during days with weather-related office closures, on
the USPTO headquarters in Alexandria. In FY 2019, 2,929 average, patent examiners maintained a 106 percent
employees were participating in the TEAPP, which is production rate, and trademark examining attorneys
an increase of 5 percent from FY 2018. The National maintained an 86.2 percent production rate, when
Defense Authorization Act, signed by President Trump compared with a non-inclement weather day.
on August 13, 2018, included a three-year extension to
the USPTQO'’s authority to run the TEAPP, which expired The USPTO'’s teleworkers also helped to minimize the
in December 2017. Under this extension, the TEAPP is USPTQO’s impact on the environment in the Washington,
now authorized until December 31, 2020. DC, metropolitan area: In FY 2019, they spared the

environment more than 51,000 tons in estimated CO,
emissions. Figure 12 highlights the environmental impact
of telework in FY 2019.
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Figure 12: ENVIRONMENTAL IMPACT OF TELEWORK
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To ensure the continued success of the USPTO’s telework * Convenes patent examiners who telework remotely
program, in FY 2019, the USPTO implemented a number or are on-site at the regional offices as part of
of concrete steps to strengthen its support for managers the patents training at headquarters, including
and employees in areas of communication, collaboration, breakout sessions on effective collaboration and
and training. Notably, the USPTO: telework: and
* Provides a telework overview during new supervisor * Conducts, on a biennial basis, the Trademark
orientation sessions; Organization Reconnect and Collaboration Home

training events, which include breakout sessions on

« Offers a “Training for Telework Effectiveness for ) )
effective collaboration and telework.

Managers” computer-based training module;

* Makes available online a USPTO managers
telework handbook;
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March 5, 2019—Federally Employed Women Bright Knights Chapter, Women's History Month event at the National Inventors Hall of Fame Museum

at USPTO. (Photo: Jay Premack/USPTO)

Enhance Leadership Capabilities to Better Develop,
Sustain, Lead, and Foster Engagement and Advocacy
in the Agency's Diverse Workforce

In FY 2019, the USPTO continued to develop leadership
capabilities and capacities to ensure that internal
candidates have the right competencies and proper
motivation to succeed in leadership roles. The USPTO
has several leadership development programs under
the USPTO Leadership Academy.

Leadership Development Program

The USPTO Leadership Development Program (LDP)

is built on the foundation that leadership is everybody’s
business. The USPTO is committed to educating and

growing leaders throughout all levels of the organization.

Regardless of position or title, the program has develop-
mental opportunities for everyone, rooted in the
USPTO Ideal Leader Profile. The LDP consists of
several components, including the Supervisor
Certificate Program and the Leadership Academy.

The LDP provides non-technical leadership training

to individual leaders (i.e., non-supervisory employees),
aspiring leaders (i.e., employees who may want to
become a manager), and mid- and senior-level leaders
(i.e., experienced managers, supervisors, and executives).
In FY 2019, 618 employees completed leadership
development training: 298 employees completed
individual and aspiring leader training offered over

32 sessions, and 176 mid- and senior-level leaders
completed training offered over five sessions, with

144 completing self-paced training.

Supervisor Certificate Program

The Supervisor Certificate Program’s interactive
curriculum addresses leadership competencies (e.g.,
managing self, people, and projects) and is tailored to the
unigue needs of new USPTO supervisors and fulfills the
Office of Personnel Management’s requirement that all
agencies deliver training to new supervisors during the
first year of supervisory status. For the USPTO, this
consists of 40 hours of training and includes one full day
of human capital subjects. In FY 2019, 51 supervisors
completed the Supervisor Certificate Program.


https://doc.csod.com/clientimg/doc/emailUploads/USPTO-ETD/USPTO%20Leadership%20Academy%20Ideal%20Leader%20Profile08132019.pdf
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Leadership Academy
The Leadership
Academy is based on a
leadership
development model
that was created
specifically in the A
context of USPTO’s i
culture and R
environment. The
USPTO Ideal Leader
Profile serves as the foundation for the Academy’s design
and curriculum. In FY 2019, the Leadership Academy sent
58 participants to the Apollo Leadership Experience at
the Johnson Space Center in Houston, Texas. Through
storytelling and hands-on training, participants learned
leadership lessons that will have a lasting impact their
careers. This experience carefully matched the qualities
of the Ideal Leader Profile and delivered an immersive
leadership development experience for executive-

level participants.

Identify and Deploy an Engagement Strategy That
Ensures All Employees Understand How Their Work
Relates to the USPTO Mission

In FY 2019, the USPTO invited all of its employees to
take the 2019 NextGen USPTO People Survey. Out of
approximately 13,000 employees, 50 percent responded
to the survey. The People Survey used Gallup’s Q12® to
serve as a baseline and will be followed up with several
short pulse surveys throughout the remainder of the
fiscal year.

OBJECTIVE 2: OPTIMIZE SPEED, QUALITY,
AND COST-EFFECTIVENESS OF INFORMATION
TECHNOLOGY DELIVERY TO ACHIEVE
BUSINESS VALUE

Objective 2 focuses on the USPTO’s IT activities that are
required to support and move the agency toward the next
generation of tools and services for all mission-specific
systems that are identified under the strategic goals.

The USPTO will continue to provide cost-effective and
transparent operations, processes, and information as it
moves to accomplish its goals as stated in the USPTQO'’s
2018-2022 Strategic Plan. These efforts include:

* Refine the agency-wide IT prioritization process—
Given IT’s role as a mission-critical enabler, the
USPTO is in the process of refining its agency-

wide IT prioritization process to continually

focus on those efforts that are (a) most closely
aligned to enterprise priorities, (b) offer the
highest business value, and (c) are resourced

and managed efficiently. The refined process will
introduce new governance bodies, with agency-
wide participation, to delve deeper into the
prioritized planning, budgeting, and execution of IT
dollars—via regular monitoring of product teams
and their outcomes each quarter—with the ability
to re-adjust resources where needed. The USPTQO'’s
Financial Advisory Board, which is composed of
several key business unit leaders, will integrate the
prioritized IT budget request into the overall USPTO
budget request. The goals of the process reforms
are greater transparency, empowered teams, and
executive engagement.

Maintain effective legacy systems during
transition to their retirement—The USPTO
currently relies on multiple legacy systems that
support nearly every aspect of operations. Our
plans are to retire these legacy systems as quickly
as practicable, which generally is compatible
with the development and deployment of next
generation systems. Until modernization is
achieved, however, the USPTO will ensure legacy
system stability by modernizing hardware and
operating software, among other steps, to ensure
that they remain operational and secure.

Establish agency-wide data governance—

The USPTO is a data-driven organization. We
continually collect, analyze, and compare data for
most business operations. The USPTO is currently
investing in three major data governance pillars:

o Open data/mobility provides improved
accessibility to USPTO data and developer
resources, like web application programming
interfaces, to support customers who use
USPTO data.

o The Big Data Reservoir (BDR) contains multiple
data sources that allow for the creation of
models that leverage machine-learning and
unique search products that gather insights and
bring to bear open analytic platforms tailored to
USPTO business units.
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o The Assistive Recommendation Technology It is critical that USPTO IT is secure to protect the
for Enhancing Machine Intelligence Systems is integrity of applications submitted by USPTO customers
comprised of infrastructure and tools that and to ensure continuity of operations. Like other federal
support big data analytics within USPTO. agencies, the USPTO regularly tests to identify cyber-
security risks and establishes Plans of Actions and
These investments will resolve authoritative data Milestones (POA&MSs) to address cybersecurity
matters, formalize data governance, and raise the vulnerabilities. Figure 13 and Table 17 show the total
importance of data. They will allow customers to number of open POA&M:s for the USPTO’s operational
use USPTO data to make better business decisions systems at the end of FY 2019. Any known security
and allow for clearer concise data that reduces the weaknesses requiring remediation are tracked by using
need to sift through bulk data. POA&M. The USPTO’s goal is to decrease the number
Involve the business unit experts in the IT of POA&MSs by remediating security weaknesses in
acquisition source-selection process—The the systems.
USPTO has evaluated the IT acquisitions process
and is making improvements to include both the The USPTO also maintains careful control over its
business unit experts and OCIO technical experts IT investments. In fulfilling responsibilities under
in developing requirements and the IT acquisition 44 U.S.C. § 3504(h), the USPTO uses a capital planning
source selection process. We are committed to and investment control process to select, prioritize,
consistent engagement and partnership between and control investments and uses a budget formulation
business unit customers and IT service providers process to determine funding levels for subsequent fiscal
to maximize business value delivery. years. The process refinements previously discussed will

have implications for the USPTO’s CPIC process. The
planned shift to products, product teams, and new
governance bodies will continue to meet CPIC require-
ments while enhancing transparency around life-cycle
costs, progress reviews, planned value delivery, and
technical efficiency and effectiveness. Projects are
carefully managed throughout their life cycle, and
progress reviews are conducted at key milestone
dates to compare the project’s status with planned
benefit, cost, and schedule, along with technical
efficiency and effectiveness measures. All major IT

system investments are reported in OMB Circular A-11

implementation lifecycle—The OCIO will Exhibit 53, Exhibit 300A, and 3008, and the USPTO’s
continue to refine and improve the way we IT investment portfolio

develop IT, which includes strengthening the

IT development and implementation life-cycle.
Our focus now is to migrate more systems
development to our Continuous Integration and
Continuous Delivery pipeline, which automates
configuration management and testing of new
system capabilities. We are also strengthening IT
security as we transition to more rapid delivery of
capabilities by implementing more collaborative
development-operations life-cycle management
techniques.

Foster IT innovation from our highly skilled
workforce—The OCIO continues to generate
value from the “Joint Business Unit Development”
laboratory, a collaborative endeavor between
business units and OCIO, to test emerging
technology and to strengthen OCIO policies to
expedite the development of capabilities based on
these technologies. This initiative also enhances
development of user requirements for ongoing
system modernization efforts.

Strengthen the IT development and

The USPTO has made progress toward improved
operations and services, as well as toward improving
its next-generation systems, which are discussed in
the following sections.
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Patent End-to-End

The USPTO made significant progress on patent
prosecution tools for patent examiners, patent applicants,
and international partners. The USPTO’s Docket and
Application Viewer (DAV) is Patent End-to-End’s
(PE2E’s) patent examiner new case management tool
deployed into production in FY 2015. It replaced the full
functionality of the legacy electronic desktop application
navigator (eDAN), and USPTO took a phased rollout to
the Patent Examiner Corps. This enabled the USPTO to
retire the legacy eDAN system

In 2016, the USPTO continued to deploy enhancements
to provide additional functionality for the patent exam-
iners. In FY 2018, the USPTO deployed enhancements
to provide initial relevant prior art services and infra-
structure and conducted the initial pilot program in

FY 2019. As of January 2019, patent examiners are

no longer accessing the MADRAS legacy system and
instead are using DAV functionality.

The Office Correspondence (OC) tool is the authoring
and workflow tool, which integrates with DAV by
leveraging notes, references, and copy-paste capabilities.
The OC tool was successfully deployed to an initial pilot
audience of patent examiners in December 2016. The
USPTO developed significant functionality in FY 2017,

at which time patent examiner staff were added to the
pilot audience. In late May 2017, the USPTO began
training patent examiners and completed this training

in FY 2018. By February 2019, all patent examiners were
using OC for the creation of new office actions rather than
using the legacy Office Action Correspondence system.

The examiner search tool is a modern, scalable enterprise
search tool for patent examiners. The release to an initial
pilot audience was completed in December 2016.
Development is taking longer than expected due to

the complexity of the search algorithms, performance,
and scalability. In FY 2017, the USPTO improved the
performance and quality of the examiner search tool

and continued training for a limited audience of patent
examiners. In FY 2018, the USPTO deployed new features
of the tool, such as allowing users to highlight text on
images, a feature that is not currently available in legacy
search systems. The USPTO conducted stress testing
throughout FY 2018 and will continue to conduct further
analysis and take corrective actions to scale for the entire
Patent Corps. In FY 2019, the USPTO incorporated new
foreign collections of patent documents and enhanced

MISSION SUPPORT GOAL

the product’s stability and performance in preparation for
the production deployment of the examiner search tool
to additional users in the Patents Corps slated for
October 2019.

PE2E’s content management system (CMS) combines
multiple disparate patent document storage solutions
into a single, highly available content hub. The initial
CMS was deployed to patent examiners in FY 2016;
however, it later experienced obstacles related to data
storage. As a result, the USPTO evaluated new solutions
based on lessons learned from the previous CMS
deployment and completed performance and resilience
testing of storage and storage service prototypes in

FY 2017. A redesigned storage and storage services
infrastructure was deployed in FY 2018, which addressed
previous performance and resiliency issues and meets
USPTQO’s disaster recovery requirements. In FY 2019,
existing data was migrated from the legacy Image File
Wrapper system (~250 terabytes of data) to PE2E’s
CMS. The redesigned CMS solution was deployed in
production and is used by the entire Patent Corps to
access data in DAV rather than in the legacy Image

File Wrapper system.

In FY 2016, eCommerce Modernization focused on
providing a cohesive login system by using the USPTO’s
Single Sign On platform and receiving smart text (XML)
versions of key patent application documents. The use
of the Single Sign On platform has successfully grown
to approximately 23,000 applicants and over 277,000
sponsorships. The previously non-supported authen-
tication system has been permanently turned off. The
goal of smart text (XML) is to directly receive text-based
applications that will dramatically increase automation
throughout processing at the USPTO. In FY 2018, the
USPTO deployed additional patent-application-filing
capabilities for XML (DOCX) text. A beta-testing group
was created to use the smart text (XML) submissions
process. Via the testing group, critical feedback was
provided, which has led to the continued evaluation and
enhancement of the system. The USPTO will continue
to add new functions and conduct training for new users
who are testing the patent application submission and
management system to file patent applications.

The CPC system maintains a patent classification
scheme that is harmonized between the USPTO and the
European Patent Office (EPO). The USPTO deployed into
production the initial release of CPC in FY 2013 and



MISSION SUPPORT GOAL

continues to make strides to automate collaboration
between the USPTO and the EPO. Doing so dramatically
reduces the time required to execute required revisions
to the patent classification scheme. In FY19, the EPO and
the USPTO will be able to update each other’s databases
with changes made at either office, in addition to per-
forming foundational work to eventually add other
international offices. Because of a change in priorities,
the USPTO deferred the attainment of full functional
parity from FY 2018 to FY 2020 and legacy system
retirement to FY 2021.

Trademark Information Technology

The USPTO made significant progress with trademark IT
in FY19. From a legacy product perspective, we enhanced
our primary intake system by stabilizing and upgrading
its infrastructure and making system changes necessary
to support U.S. Counsel and Mandatory Electronic Filing
regulatory changes.

From a modernization perspective, we enhanced the
TMNG-Examination product by transitioning to a
commercial off-the-shelf editor and adding 66(a),
divisional, and form paragraph capability. Early adopters
began beta-testing the TMNG-Examination product
and providing valuable feedback in FY 2019. As valuable
feedback is received from the TMNG-Examination early
adopters, the product owners prioritized the feedback
to incorporate into later releases of the TMNG-
Examination tool.

Despite the adoption of the TMNG-Examination tool to
the beta-user community, the TMNG program continues
to encounter significant challenges with establishing
consistent business and IT visions for Trademark IT.

A “Path Forward” team comprised of representatives
from OCIO, Trademarks, and the Office of the Under
Secretary was initiated to resolve key issues that TMNG-
Examination currently faces. Thus far, the team has
identified critical success factors and helped select and
deploy a commercial-off-the-shelf editor to replace the
TMNG custom editor. A third party conducted a thorough
analysis of TMNG, and the USPTO is working to review
and implement their recommendations where needed.

Fee Processing Next Generation System
In July 2019, the USPTO retired the legacy Revenue
Accounting and Management system following the

successful implementation of and full transition to using
the internal components of the FPNG investment. This
milestone follows several years of steady progress, which
has included replacement of both external and internal
functionality, integration with other USPTO business
systems, and deployment of new capabilities. It
represents a significant achievement for the agency,
closing out a nine-year, multi-phased investment, and
retiring a major customer-facing system that had been in
place since 1997.

Digital Services and Big Data

The USPTO generates and distributes, both internally
and externally, a vast amount of data each day. The
USPTO has an enterprise data inventory that includes
patent, trademark, and policy-related data that are
used by independent inventors, start-ups to large
corporations, law firms, strategic patent analytics
companies, academia, government agencies, foreign
IP offices (e.g., EPO, SIPO, KIPO, and JPO), and the
public at large.

The goals of Digital Services and Big Data (DSBD)

are two-fold: First, deliver and operate enterprise IT
capabilities to improve office performance by using data
science, machine learning, and artificial intelligence.
Second, improve the discoverability, accessibility, and
usability of the USPTO’s valuable public patent and
trademark information.

Notable work under the DSBD header includes the BDR,
a unique analytic platform in production that contains
data from multiple data sources, which allows data
scientists to perform advanced analytics by using
machine-learning and artificial intelligence. The DSBD
team continues to add the USPTO'’s text-based data
assets to the BDR, including derived textual information
from patent applications, quality reviews, PTAB
decisions, and subsequent office actions. With this
additional textual information, data scientists can
analyze the entire patent prosecution history—from
initial filing all the way through post-grant—and provide
actionable intelligence both internally and to the public.

In 2018, DSBD delivered the first release of the USPTO
“big data” infrastructure, supporting USPTO advanced
analytics. This continues to mark the first use of
machine-learning technology on distributed data storage
in production at the USPTO. It has been instrumental in



supporting USPTO data-driven strategic goals related to
optimizing both patent and trademark quality through
analytical studies, as well as newly developed advanced
analytical services.

In late 2018, the DSBD data science team developed
a machine-learning service that leverages an ensemble
of these advanced analytical services, including figure
searching, semantic searching, keyword/synonym
extraction, and auto-classification of documents.
This new cognitive assistant platform enables rapid
deployment of advanced analytical tools to augment
PE2E and other next generation tools with machine-
learning and artificial intelligence. DSBD delivered the
Trademark Quality Review IT platform and tools that
are currently being used by all law office managers.

Other notable work has focused on improving the
USPTQO'’s application programming interfaces (APIs) to
provide the public with better access to the USPTQO'’s data
through the cloud-based open data portal. The expansion
of the USPTQO'’s “API Catalog” included providing bulk
search and download capabilities of patent documents,
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allowing users to search Trademark images with a
Trademark image search feature, adding PTAB decision
notification, and securing the underlying developer
platform and user-experience enhancements.

Last March marked the USPTO’s first production
deployment of a public-facing product that uses artificial
intelligence for data extraction to unlock a legacy data
set called enriched citations. By using artificial intel-
ligence techniques, the USPTO was able to leapfrog its
legacy systems to harmonize office action data to that
of other international offices, from several years to a few
months to delivery. By using these same techniques, the
USPTO just released to the public some of our most
sought-after data sets: office action data and PTAB data
sets. By doing so, the USPTO provided the public with
greater insight into the patent evaluation process,
allowing users to quickly view information about prior
art cited in specific patent application office actions.
Last, a new deliverable of assignment search is able to
stabilize and modernize this platform while at the same
time reducing more than 8,000 POAMSs to zero.
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The USPTO hosts an event with Amazon, Virginia Tech, and the Alexandria Economic Development Partnership to learn about the impact that
Amazon’s Headquarters 2 and Virginia Tech’s Innovation Campus are expected to have on the region. A panel discussion moderated by USPTO
Deputy Director Laura Peter includes Stephanie Landrum, President & CEO, Alexandria Economic Development Partnership; Steve Hartell, Director,
U.S. Public Policy, Amazon; and Brandy Salmon, Managing Director, Virginia Tech Innovation Campus and Associate Vice President for Innovation and

Partnerships, Virginia Tech. (Photo: Jay Premack/USPTO)
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OBJECTIVE 3: ENSURE FINANCIAL STABILITY TO
FACILITATE EFFECTIVE USPTO OPERATIONS

The USPTO operates like a private-sector business in
that it provides IP products and services that are paid
for by users of those products and services. In many
instances, the payments are received in one fiscal year
and fulfilled in a subsequent year. Therefore, the USPTO
engages in a complex multi-year planning and budgeting
model. Accordingly, the USPTO continues its work to
maintain a funding model that leverages innovative
financial management practices and helps to ensure
secure funding streams that support mission operations.

The ability to adjust fees continues to contribute to

the USPTQO'’s operational stability. It helps to ensure
that the fees customers pay for the agency’s services
are sufficient to support both core operations and
achievement of our strategic goals. The AIA of 2011
authorized the USPTO, for a limited time, to set its fees
via the regulatory process at rates that (in the aggregate)
recover the cost of its operations. This authority expired
for a brief period on September 16, 2018. Through the
efforts of the agency and the Administration, and with
bipartisan support from Congress, this authority was
extended. On October 31, 2018, President Trump signed
into law the SUCCESS Act, which included an eight-year
extension of the USPTO’s fee-setting authority.

The USPTO continues to exercise discretion and
prudence in the way it wields its fee-setting authority.
On July 31, 2019, the USPTO published a notice of
proposed rulemaking to strategically change certain
patent fees, along with an across-the-board adjustment
to other patent fees. The notice of proposed rulemaking
and supporting materials are available on the Fee Setting
and Adjusting page of the USPTO’s website. The agency
will carefully consider all stakeholder comments received
through this process as we determine the fee rates for
the forthcoming final rule, which we currently expect to
publish in summer 2020. Similarly, through the latest
biennial review of trademark fees, it was determined
that the existing trademark fee schedule is no longer
sufficient, based on changing trends in how customers
engage with the trademark system and increasing IT
needs. In accordance with the process established by
the AIA, on August 28, 2019, the USPTO submitted to
the TPAC a proposal to rebalance trademark fees in line

with the current IP environment. The TPAC held a public
hearing to gather feedback on the USPTO’s proposal on
September 23, 2019.

In combination with disciplined budget management,
these fee-setting efforts ensure that the USPTO can
continually maintain prudent operating reserves for

both its patent and trademark operations. These reserves
are crucial tools for managing the inherent uncertainty
of the economic, fiscal, and legal environments in which
the USPTO operates. This strategy enabled the USPTO
to remain open and fully operational throughout the
duration of the lapse in appropriation from December 23,
2018, through January 26, 2019—a time when many
agencies were forced to close their doors. During this
time, the USPTO strategically managed its spending

(i.e., by incrementally funding necessary contracts and
temporarily deferring less critical expenses) to maximize
its operating reserves while ensuring minimal disruption
to agency operations.

In addition to ensuring the sufficiency of available
resources, the USPTO has been taking concrete steps
to enhance the value received for money spent. FY 2019
is the first year that the USPTO has fully utilized its
recently deployed acquisition management tool,
eAcquisition. Through eAcquisition, the USPTO has
been gaining better insights into its contracting process
and requirements. Data from eAcquisition are enabling
the USPTO to assess necessary lead times to plan for
effective procurement strategies and negotiate favorable
rates on contracts. It is also laying the groundwork

for the USPTO to mature its acquisition function. For
example, in the summer of 2019, the USPTO assessed
opportunities for using category management to reduce
cost and/or improve efficiencies in our software acqui-
sition process. This initial assessment identified the
potential for substantial returns on investment in this
area, and the USPTO is currently working to implement
category management practices in its major software
ac