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;g? ls);:;:;f:s e o : 1603 Elements of a Plani Apphcatmn
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1608 Examination
iéi“g gﬁf,’o’fc,‘:f M wmtuml Reseamh Reryice An application for a plant P zent cbnaists of
1611 Issue | : : the same parts as other applications and must
' ~ befiled mduphcate {Rule 163 (b} . but only one -
1601 Introduction: The Act, Scope,‘ need be signed and executed; ‘the second (op}v
T of Plants Cove red . may be a eglb e carbon copy of the origina
ype Two copies of color drawings must be st 1b1mtted
The rlght to a plant patent Qfemz from ‘ Raule 160)‘ b) The reason fOI‘ thus prO\'ldmO’ aﬁ
’ 35 U.S.C. 161. Patents for. plants. Whoever fnvents orlglml and duphcate file is that the duphcate
" or discovers and asexually reproduces any distinct file is utilized for submission to the Department
g , D T L of Agriculture for a report on the phnt variety,
and new variety of plant. including cultivated sports, the orlgmal file being retained in the Patent
mutants, hybrids. and newly £ound seedlings. ‘other Oﬂiue at all txmes
than a tuber propagated plant or a plant found in an lications for plant patem- which fail ro
?ncultlvateﬂ state, nfay Obmm.a patenf ther?for.' sub- , mclu(i7 two copies of the specmoatmn and two
Jject to the conditions and requirements of this title, copies of the drawing when in color, will be
The provisions of this title relating to patents for £ *
inventions shall apply to patents for plants, except as accepted for ﬁllng 0111\ The .\pph('ml(m
otherwise provided. : . Branch will notify the f\pphc.mt immediately
: of this deficiency and require the same to be
‘Asexually propagated plants are those that  rectified within one month. Failure to do so
are.. reproduced by means other than from i)l result in loss of the filing date. :
seeds, such as by the rooting of cuttings, by o =
layering, budding. grafting, inarching, ete. 1604 Applicant, Oath [R-25]
With reference to tuber pxop‘tg‘ued plants, ' SN ala '
for which a plant patent cannot be obtained,
the term “tuber” is used in its narrow horticul:
tural sense as meaning a short, thickened por-
tion of an underrrrom)d branch. Such plants and distinet variety of plant for which a patent is
covered by the term “tuber propagated” are the  scught (or as provided in rules 42, 43, and 47). The
i Irish potato and the Jerusalem: artlchol,e, oath or declaration required of the applicant, in addi- -
This exception is made because this group alone,  tion to the averments required by rule 63, must state
among asexually reproduced plants, is propa-  that he has asexually reproduced the plant. Where the
gated by the same pirrt of the plant that is ‘~0]d plant s a newly found plant the «ath or declaration
as food. must also state that it was fonnd in a cnltivated area.
The "tell'm "plantl haslbeen'mte{pwr'ed t3 In an applieation for a plant patent there
mean p]:mt m lt 1€ _orcahary taf]i]( act eptod can be joint inventors. See Ex parte Kluis et al.
sense and not in the strict scientific ense an Board of .\ppea]s decision in Plant Patent File
thus excludes bacteria. (In re Arzberger, 1940 =07
C.D. 653; 46 USPQ 32; 27 CCPA 1315.) .
35 I'.8.C. 163, (irant. In the case of o plant patent 1605 Speciﬁcatinn and Claim [R—-19]
the grant shall be of the right to excinde others from ‘
asgexsunlly reprodueing the plant or selling or ‘using
the plant so reproduced,

plicarions foi‘ patmlt fo other inventions or discoveies
are also applicable to applicatxom for patents for plants
except as other\\'iee prov ided

Rule 162. Applicant, oaif or declaration, The appli- :
~eant for a plant patent must be the person who has in-.
‘vented or discovered and as«\\nallv reproduced the new

35 ULR.C, 162, Deseription, elaim. No plant patent
shall be declared invalid for noncompliznce with sec-
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" Rule 164.

to the ‘new .

ns ‘describe |

principal distinguishing

claim is not permitted. :

~ The specification should inclnde a complete
detailed description of the plan and the ch

acteristics - thereo: istinguish th

manner the variety of plan has been fasexua“lyly«('f
reproduced. Where color is a distinetive fea-

ture of the plant the color should be positivel
~ identified in the specification by referenc ‘
designated color as given by a recognized color
~dictionary. Sl S e e
A plant patent is granted on the entir
_plant. Tt therefore follows that only one cla

necessary and only one is permitted. A
im in a plant patent application is

o Rule 165. Dnm'ings.'(u) Plant patent
not mechanical drawings and should be
competently’ executed. Figure numbe

characters need not be employed unless required by

the examiner. The drawing must dis e all the dis-

tinetive characteristics of the plant capable of visual

representation, ) Pt ,

: {h). The drawing may be in color and when color.is a
distingnishing charcteristic of the new warjety, the

... drawing must be in color, Two copies of color draw:
“ings must be submitted. Color drawings may bhe made

Rev, 25, July 1070

" culture: (1} to furnish

~ missioner of Pat
‘the department

a backing of
mparable weight

flower or
ss specif-

. Herbert Hoover, Pr
perica r the autho

patents:”” and by virtue ‘othe

relating thereto, do hereby direct the Secretary of Agri-

; ‘the Commissioner of ‘Patents.
uch available information of the Department of Agri-
ulture, or (2}.to: conduct: .th,:oughl’th‘lappropriate

bureau ‘or. division

, s the Commissioner may request for

the purpose of carrying said act into effect. b
135 . Uo e .

culturc. The Pre

the Secretary of Agr

xecutive order direct

Department of Agricuiture, (2) to conduct through the

_.appropriate. bureau or division of the Departument re- -
‘search upon special: problems, or (3) to detail to the -

Commissioner officers and employees of the Department.

 With the ajjf)lir.:aytirmk judged complete and

aceeptable for submission to the Department of

~ Agriculture, the duplicate file and duplicate
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research .

cpartment of Agri-

lture, in accordance with rhe
“request of the Commissioner, for the purpose of carry-.
‘ing into effect the provisions of this title with respect
“to_plants (1) to furnish available information of the



licate drawing of the. applics-

er of transmxttai

ding such data as the Exammer
it will ;nabig th icultural

- dise pph tior
~ known varieties of pla
The mmal step in taki

a printed form for each of the plant subclasses

inClass 47), The suﬁclenc') of the specification
~and drawings are determined as to their com-

pleteness and compliance with the rules, and

the applicant is advised of any deficiencies in -

~ the disclosure. Transmittal of the dunlicate file
» the Department of griculture may be de-
g until such time
by appropriate amen

[R-23]

The re of the ﬁ\grlcylt
Service (A.R.S.) is usually ace

“duplicate file and drawing. "Th‘ report is in
duplicate, the original being signed by the Chief
of the Branch. The original co
is retained in the duplicate file
is merely advisory to the Office, i
of the official record of the applicat
therefore not given a paper numbe

he report

the report is customanl} utilized by the Exam-

iner in the preparation of his action on the

case and is also retained in the duplicate file.
 The report may embody criticisms and objec-
tions to the disclosure, may offer suggestions for
correction of such, may require speciments of
the plant, flower or fruit thereof, may require
affidavits of recognized authontms to corrobor-
ate the allegations of the applicant as to certain
or all of the distinguishing features of the
variety of plant sought to be patented, may

state that the plant will be inspected by a field

representative of the Department of Agricnl.
ture, etc.. or the report may merely state that:
“Examination of the specification submitred
indicates that the variety deseribed is not iden-
tical with others with which our specialists are
familiar.”
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th apphcatmn up o
for action is for the Examiner to brief the ap-
phcatlon on the search brief cards (there being

the apphcant submits
, in duplicate, the = p

necessary addmon matter nd/or con*ectxom
, : ~ which recites, for etamp]e——A new variety of

- apple, characterized by ______m ay be amended
by the insertion of-—tree-—'xfter
Etammers amendment.

Réﬁearrh: '
pamed by the =

the report

. or ‘may embody
~ an interview, the

~With .i-eferenoe to the exammatlon of the

_claim, the language must be such that it is di- |
~rected to the “new and distinct variety of plant.”

This is xmportant as under ne circumstance

- should the claim be directed to a new variety of

flower or fruit in’ wntradlstmcnon to the plant

bearin

A variety of
apple or a variety of b]abkberry—*to mean a
Vzlu'iety of apple tree or 2 vamety of b]ackberr; .
ant ‘ ‘
Where the apphcatlon may be allowed a claim L

apple” by an

‘By the same token the title of the mwntlon
'must relate to the entire plant and not to its
flower or fruit, thus: Apple Tree, Rose Plant.
Care should also be exercised that the specifi-
cation does not contain unwarranted advertis-
ing, for example, “the disclosed plant being
grown in the XYZ Nurseries of Topeka, Kan-
sas.” It follows, also, that in the drawings any
showing in the background of a plant, as a sign

s _earrying the name of zn indiv 1dual, nursery,
: . etc., is objectionable and deletion thereof is re-
placed in the original file. The carbon copv of

quired. Nor should the specification include

: laudatory expressions, such as, “The rose is pret-
_tier than any other rose.’
wholly lrrele‘ ant. Where the fruit is described,

- statements in the specification as to the char-

" Such expressions are

acter and quality of products made from the
fruit are not necessary and should be deleted.
The Office action is typed with an additional
copy which is placed in the duplicate file. The
pa rs in the duplicate file are not noted on the
ex at the back o fthe duplicate file wrapper.
'When it appears that the application must

be resubmitted to the A.R.S., as when the report

indicates that the duphcate file and drawing
are retained, applicant is notified that response
papers must be in duplicate.

‘requently the AR.S. in its report states

~ that in view of its lack of sufficient information,

data, specimens, etc., its specialists are unable
to determine whether the variety of plant under
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: the flower or the tree bearmg the fruit.
' This is in spite of the fact that it is acceptedand
. general botanical parlance to say—.




The report of the
a publication
- the personal know!
AR.S. are not s
~ unless it is

specialists of the

snid specialists. (Rule 107.) See Ex parte Rosen-

bere 46 USPQ 393. Board of Appeals dec’i-{’ ;

sion in Plant Patent File 412. ,
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‘ﬁiéf:nt basis for a rejection
! scertained by the Examiner
that the same can be supported by affidavits by~ a:

‘of a plsnt patent applica- o ;
volives the seme procedure as for
spplications (Rale 161), with the excep-

hat e there are colored drawings, the

the two judged, for example, by

s or cleanliness 'i;'se!m:ted, and to
‘is affixed. The duplicate

Examining Group until

ication has been patented. At
iods thereafter such duplicate files

ed and sent to the abandoned files for
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